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o SEITLEMEM AND, MUIUAL GENERAL RELEASE AGREEMENT

_ THIS SETTLEMENT AND MUTUAL GENERAL RELEASE AGREEMENT
(the “Sertlement Agreement”) is made and entered into as of this 9™ day of March, 2009, by
and between Kessler’s Flying Circus, a géneral partnership (“KFC”), Dunning Enterprise,
Ing,, a California corporation (“DEI"), and Todd Dunning, an individual (collcctiVely, “KFC
Parties”) on the one hand, and Commission Junction, Inc., a Delaware corporation (“CJI”} on
the other hand, The parties identified in this paragraph wxll sometimes collectively be referred
to as the “Parties” or each as a “Party.” This Agreement is entered into with reference to the

followmg facts:

.‘r‘

RECITALS

A, On January 4, 2008, CJI commenced an action in the Supenor Court of :
the State of California for the County of Orange against KFC, THI, Brian Dunning and Todd
Dunning entitled Commission Junction, Inc. v. Thunderwood Holdings, Inc., dba Kessler's

- Flying Circus; Todd Dunning; Brian Dunning and DOES I through 50, Orange County
‘Superior Court Case No. 30-2008 00101025 (the “Action™). CJI filed its First Amended
Complaint in this Action on Mearch 13, 2008 adding DEI as a party defendant. CII filed its’
- Second Amended Complaint in the Action on May 15, 2008. The Second Amended Complamt
...alleges causes.of action for Breach.of Contract, Open Book Account, Account Stated, . .
Reasonable Value, Conversion, Unfair Competition and Declaratory Relief.

B. Each of the KFC Parties have answered the Second Amended Complaint
and generally deny each and every allegation stated therein.

C. On July 23, 2008, KFC filed its Cross-Complaint for, inter alia, Breach
of Contract in the Action against CJI (the “Cross-Complaint”). CJI has answered the Cross-
Complaint and generally denies each and every allegation stated therein.

D. The Parties now wish 10 settle all claims alleged agalnst one another,
without admission of liability, fault or wrongdoing, including those alleged in the Acuon on
the terms and conditions set forth below.

NOW, THEREFORE In consideration of the above prernises, the mutual
promlses and covenants contained below, and for such other good and valuable consideration,
the recelpt and sufficiency of which is acknowledged, the Parties agree as follows:

AGREE

1. Payment to CJI. KFC shall pay to CJI, the total principal amount of
Twenty-Five Thousand Dollars ($25,000.00) in currency of the United States (the “Settlement
Amount”), The Settiement Amount shall be paid within ten (10) days of the executmn of this
Settlement Agreement.
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2. Dismissal of the Action. The Action shall be dismissed with prejudice
against the KFC Parties within ten (10) days of the exccution of this Setflement Agreement,

'3, Dismissal of the Crogg-Complaint. The Cross-Complaint shall be
dismissed with prejudice against C.TI w1thm ten (10) days of the execution of this Settlement
Agreement.

: 4, Bglﬁas_e_bx__ﬂ With the exception of the obligations of the KFC Parties
under this Agreement, CII, wogether with their principals, agents, attorneys, representatives,
- subsidiaries, parents, assigns, successors, and predecessors (the “CJI Releasors”) hereby
“absolutely, fully and forever releases, relinquishes and discharges the KFC Parties, together
 with their principals, agents, attorneys, representatives, subsidiaries, parents, assigns,
successors, and predecessors (the “KFC Releasees”™) from any and all claims, debts, actions,
obligations, liabilities, demands, damages, losses, costs, attorneys’ fees, interests and expenses
of any kind or nature, character and description, whether known or unknown, whether -
suspected or unsuspected whether fixed or contingent, which the CJI Releasors have held or - -
-now hold against the KFC Releasces arlsing from or related to the Action or any claim which
could have been alleged in the Action, or otherwise arising from or refated to the relationship
between the CJI Releasors and the KFC Parties, from the beginning of time to the date of
execution of this Agreement (the “CJI Released Claims”). The CJI Releasors acknowledge
. that they. have been advised by legal counsel and are familiar with the provisions of California
Cwﬂ Code Section 1542, which provides as follows: .

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS .
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
TO EXIST IN HiS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM -

' OR HER MUST HAVE MATERIALLY AFFECTED
SETTLEMENT WITH THE DEBTOR.”

The CII Releasors, being aware of this code scctiori, expressly waive to the
maximum extent permissible under the law, any rights they may have thereunder, as well as
under any other statutes or common law priuciples of similar effect.

5. Release by KFC. ‘With the exceptxon of the obhgauons of the CJI Parnes :
under this Agreement, KFC, together with their principals, agents, attorneys, representatives,
subsidiaries, parenss, assigns, successors, and predecessors (the “KFC Releasors”) hereby

. absolutely, fully and forever releases, relinquishes and discharges the CJI Parties, together
with their principals, agents, attorneys, representatives, subsidiaries, parents, assigns,
stccessors, and predecessors (the “CJI Releasess™) from any and all claims, debts, actions,
obligations, liabilities, demands, damages, losses, costs, attorneys’ fees, interests and expenses
of any kind or mature, character and description, whethey known or unknown, whether
suspected or unsuspected, whether fixed or contingent, which the. KFC Releasors have held or
now hold against the CJI Releaseos arising from or related to the Action or any claim which
could have been alleged in the Action, or otherwise arisihg from or related to the relationship
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’

between the KPC Releasors and CJI, from the beginning of time to the date of execution of this
Agreement (the “KFC Released Claims”), The KFC Releasors acknowledge that they have
been advised by legal counsel arid is familiar with the prOVlSlOIlS of California Civil Code
Sectlon 1542, which prov1des ag follows

~ "A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT XKNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
' EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM
OR HER MUST HAVE MATERIALLY AFFECTED
. ,SETTLEMENT WITH THE DEBTOR »

The KRC Releasors being aware of this code section, expressly waive to the
maxirum extent ‘permissible under the law, any rights they may have thereurider, as well as
under any other statutes or comumon law principles of similar effect.

| 6.  No Admission of Liability. The Parties acknowledge and stipulate that
this Agreement is executed in settlement and compromise of disputed claims and that nothing
in this Agreement shall be construed as an admission of any wrongdoing, fault, v1olat10n of the
 law or lia.blllty of any kind by any party to this Settlement Agreement. .

7. . Successars. Thls Agrccment shall be bmdmg 1.1pon and inure to the
benefit of the successors, helrs and assigns of each of the Partles.

8. Execution of Further Documents. Following the execution of this

Agreement, the Pacties shall take such action and execute and deliver such further documents
as may be reasonably necessary or appropriate to effectuate the intention of this Agreement.

9. Applicable Law. This Agreement is made in, and shall be governed,
construed and enforced under the laws of the State of California.

_ 10.  Attorneys’ Fees, If any Party brings suit or any other proceeding ansmg
out of or under this Agreament including without limitation any such suit or proceeding to
enforce or mterp:et any provision of this Agreement, the prevailing Party shall be entitled to
recover its reasonable attorrnieys’ fees in addition to all other costs allowed by law.

11.  Entire Agreement. This Agreement constitutes the entire understanding
and agreement of the Pariles with respect to the subject matier hereof, and it supersedes dnd
replaces all prior negotiations, proposed agrecments and agreements, written or oral. Thig is
an integrated agreement. Bach of the Parties acknowledges that no other Party, nor any agent,
representative or attorney of any other Party, has made any promise, agreement, covenant,
‘Tepresentation or warranty whatsoever, express or implied, concerning the subject matter of
this Agreemient that is not contained in this Agreement.
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: 12, . Amendment. This Agreement may not be mochfxed amended,
supplemented or termmated and no provision of this Agreement shall be waived, except by a
writing executed by all Parties to this Agreement.

13.  Advice of Counsel. In executing this Agreement, the Parties -
acknowledge that they have consulted with and have had the advice.and counsel of attorneys
licensed to practice law in California, and that they have executed this Agreement after
independent investigation and without fraud, duress or undue influence.

14.  Prior Review of the Agreement. Each Party acknowledges that this

Agreement has been fully read, reviewed and understood by its authorized signatory.

15, Execution in Counterparts. The Parties agree that this Agreement may
be executed in counterparts and that it is the intent of the Parties that the copy signed by a
Party wﬂl be fully enforceable against such Party. .

: 16. Headings. The headings contained in this Agreement have been inserted
for convenience only and in o way define or limit the scope or mterpretauon of this
Agreement.

o Intérpretation.. The Parties acknowledge and agree that each has been
given the Opportunity to indepeadently review this Agreement with legal counsel. In the event
of an ambiguity in or dispute rcgardmg the interpretation of same, the interpretation of this
Agreement shall not be resolved by any rule of interpretation providing for interpretation
against the party who causes the unceriainty to exist or against the draftsman,

18. Eegs;mxle_er_ﬁleqmmg_&mm The sigoature of a Party on this

- Agreemient or on any document authorized or related to this Agreement which is transmitted by
* facsimile or electronically shall have the same force and effect as an original signature.

' 19.  Authority of Signatories. Each person signing this Agreement on behalf-
of a Party, Releasor and/or Releasee represents and warrants to the other Party, Releasor
and/or Releasee that such person has the authority to execute and bind the Party, Releasor
and/or Releasee on whose behalf such signatory is signing and that no other person or entity is.
required to sign this Agreement to make the Agreement fully enforceable agamst and binding
upon such Party, Releasor and/or Releasee.
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20, Counterparts, This Agreement may be executed in separate counterparts
and each counterpart, wiien executed, shall have the same effect of a signed original.

PLEASE READ THIS DOCUMENT CAREFULLY. THIS
* SETTLEMENT AGREEMENT INCLUDES A RELFASE OF
- ALL KNOWN AND UNENOWN PAST CLAIMS.

-IN WITNESS WHEREOF, the Parties execute this Agreement and make it
effertive as of the date ﬂrat shove written,

COMMISSION J UNCT[ON INC.,

Its: Vice President

DUNNING E RISE, INC.,
a Catifornia ’ .

By [~ N\
TODD DUNNING P

S

TODD DUNNING, 6f individua] Y,

KESSLBR'S FLYING CIRCUS,
a general partnership

By: THUNDERWOOD HOLDINGS, INC,,
a California corporation, General Partoer

BRIANDUNNING ~

Its: President

By:

'By: DUNNING ENTERERISE, INC.,

g Califomia ) Qn, General Partner
By )~ !
TODD DUNNING /

{ts: Prosident
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