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natural and probable effect ofGoogle's conduct is to diminish the incentives of vertical 

website to invest in, and to develop. new and innovative content. In the alternative, 

Google's conduct may be condemned as a stand-alone violation of Section 5. Google has 

presented no efficiency justification for its conduct. 

Third, Staff has investigated whether Google has employed anticompetitive 

contractual restrictions on the automated cross-management of advertising campaigns. . 

Gobglc's main rival (Microsoft) has al leged that Googlc is denying Microsoft cll. tical scale 

by employing lhcse restrictions, and thus impairing Microsoft 's ability to compe e elTectively 

in the markets for general search and search advertising. We conclude that thcs restrictions 

should be condemned under Section 2 because they limit the abili ty of advertisers to make 

u c of tbctr own data, and as such, have reduced innovation and increased transaction costs 

among advertisers and third-party businesses. and also degraded the quality ofGoogle's 

rivals in search and search advertising. Google's proiTcrcd efficiency justification for these 

restrictions appears to be pretextual. 

Fourth, Stan· has investigated whether Googlc has entered into anti competitive, 

exclusionary agreements with websites for syndicaLeJ search and search advcrtis ng services. 

We conclude that Google's agreements should be condcnmcd under Section 2 because they 

foreclose some poJtion oflhe market, and, although the agreements result iu only modest 

anticompctitive effects on publishers, the impact of the agreements in denying scale to 

competitors is both competitively significant to ilc; main rival (Microsofl) today. as weU as a 

significant barrier to entry for potential entrants in the longer term. While Google presents 

efficiency ju titications for these agreements, on balance, Starr finds them to be non-

persuasive. 
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B. EUROPEAN COMMISSION INVESTIGATION 

The European Commission ( ... EC") has been conducting a parallel investigation of 

Google c;ince ovember 2010. On May 21, 20 12, Commissioner Joaquin Alm ·a issued 

Google a letter, signaling the EC's possible intent to i sue a Statement of Objee ions (''SO") 

against Google for abuse ofdominanee in violation of Article 102 of the EC Tr aty. The 

letter scl out the EC's concern in four areas: (I) Google's "favourable treatmen of its own 

vettlcal search services as compared to those of its competitors in its natural sea ch results"; 

(2) Google ·s "practice of copying third party content'' to supplement its own ve ical 

offerings; (3) Google's "exclusivity agreements with publishers for the provision of search 

advertising intem1ediation services"; and (4) Google's "restrictions with regard to the 

portability and cross-platform management of on line advertising campaigns-'.4 

ln bis letter. Commissioner Almunia offered Google the opportunity to resolve tbe 

concerns prior to the issuance of an SO by coming forward "with a written description of 

possible solutions .. to the EC's concems.5 

On June 30, 2012, Google submitted a settlement proposal to the EC. Although 

Googlc denied any infringement of European Union ("EU") competition law, Google 

I 
proposed to enter into several "commitments," designed to address the EC's staid eoncerns.6 

FTC staff has coordinated closely with EC staff throughout the cow·se ot our parallel 

mveMigations. Staff has received waivers from Googlc, MicrosoH, Yahoo!, and a handful of 

other parties to discuss and exchange information with the FC. Staff has had regular 

telephone ca lls with EC staff, where we have updated one another on theories and evidence. 

We have also exchanged documents of mutual interest 
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Google to tort liability. 13 The Kinderstart court also dismissed the plaintiff's complaint, 

rejectmg the claim that Google's search results were an essential facility for vertical 

wcbs1tcs, because Kindcrstart had not been eliminated from the downstream m et and 

continued to get high rank.ings from other search engines. 14 

The AdWords cases address a common fact pattern, but are decided on 

grounds. Plaintiffs in these cases argued that Google increased the minimum bi s for the 

keywords the website had purchased, which made those keywords effectively u available, 

thus depriving the plaintiff website of traffic. The complaint in TradeComet.co , LLC v. 

Coogle, lnc. 15 was dismissed for improper venue, while the allegations in Google, Inc. v. 

myTrigger'l.com. Inc. 16 were dismissed on grounds that they failed to describe harm to 

competition as a whole. Both cases were dismis. cd with little discussion of the merits. 

ln Person v. Google,lnc., 11 Judge Fogel of the Northern District of California 

criticized the plaintiff's market defmition, finding no basis for distinguishing the alleged 

"search advertising market•· from the larger market for Internet advcrtising.18 The Ninth 

Circuit affirmed the conclusion that the plaintiff failed to plead facts sut1icicnt to raise the 

allegations in its complaint beyond a speculative level, but did not address mar . et 

definition. 19 

II. STATEMENTOFFACTS 

A. THE P ARTTES 

t. Google 

Google is an lnternet search technology company, founded in 1998 and headquartered 

in Mountain View, California. Googlc 's producl'\ and St!rvices include a general "horizontal'· 

search engine, as well as numerous integrated .. vertical" websitcs that focus on specific 
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3. ~ajor Vertjcal Complainants 

Staff has met with, interviewed, and ubpocnacd numerous vertical \Yebsites offering 

shopping, travel, local, and financial services. We identify here some oftbe 1: 
complainants. In general. these companies complain that Google's practice of (efcrencing 

its own vertical results over the complainants' websites on Google 's search page has 

negatively impacted the complainants' ability to compete for users and atlvertis rs. 

a . Amazon 

Amazon is the world's largest online retailer, and also produces consum r 

electronics, notably the Amazon Kindle e-book reader and the Kindle Fire tablet. Amazon's 

product search feature competes with Googlc Product Search. 

b. eBay 

eBay operates an online auction and sboppmg wcb~ttc in which people and businesses 

buy and sell a broad variety of goods and services worldwide. eBay has expanded from its 

original "set-time" auction format to include ''Buy It t\ow'' standard shopping, rd a variety 

of other services. eBay's product search feature competes with Google Product Search. 

c. NexTag 

NexTag is a shopping comparison website in the U.S. that competes wi Google 

Product Search. 

d. Foundcm 

Foundem is a shopping comparison wcbsirc in the United Kingdom that competes 

with Googlc Product Search. We understand that Foundcm wa~ the first vertical website 1o 

publicly accuse Googlc of preferencing its own vertical content over that of competitors on 

6 
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recently introduced social networking site, Google Plus. Facebook has complained, among 

other things. that Google's prcfcrcncing of Googlc Plus. results over Facebook results on 

Google's search page is negatively impacting its ability to compete for u ers. 

B. J:"fDUSTRY BACKGROUND 

1. General Search 

The Internet is a vast, largely unorganized collection of constantly chan 

information. I f the J.ntcmet can be rough ly analogized to a huge and highly dyu mjc library, 

then algorithmic search engines arc the card catalog. 

Unlike a lrdditionallibrary, the Internet is too large and changes too rapidly for 

traditional cataloging.31 Instead, search engines (like Googlc) deploy computer programs 

that constantly ·'crawl" the web, bujJding and updating automated indexes of web content. 

Stmilarly, lhe process of finding relevant infonnation in ide these web indexes is automared. 

Sophisticated algorithms evaluate the content of the end user's request for infonnation to 

dctcmlinc which parts of the web index may contain relevant responses. The identified 

potential responses are then ranked by additional algorithms based on the predicted 

likelihood of their relevance, and displayed to the end user in response to his or ber query. 

Critically, all of this complex activity occurs rapidly and automatically, without any direct 

human intervention. 

As users search for information on the Internet, they necessarily provide the search 

engine with valuable information - the precise topic users are interested in at that moment 

Although a user does not pay for the web search service, the user's focused interest- or 

intent is very valuable to advertisers, because users arc effectively identifying themselves 

as potential customers through the content of their queries. For example, a business selling 

8 
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advertising.'~> The growth of the Internet has created entirely new business models that can 

rake advantage of ways. unique to the Internet, to identify and reach potential customers with 

advertising. H Among the reasons advertisers have shifted budget online is the 

tracking possible and the quantifiable, superior rerum on invcstmcnt.38 

Online advertising is primarily made up of display and search advertisin , although 

some other types of advertising (e.g. , contextual , re-targeted display, and social media 

advertising) also have some presence. Display advertis ing typically consists of anner ads 

containing graphics and other rich media appearing on white space on a web pa 

advertising consists of text ads (displayed on the right-hand side of the search results page, at 

the top of the page above the search results, and below the search results) matched to specific 

keyword queries entered into the search engine by the user. 

Search advertising makes up the bulk of online advcrti~cr spend, primarily because 

advertisers believe that search advertising provides unprecedented precision in identifying 

potential customers, measurabi lity, and the highest return on invcslmcnt.39 Simply put, ·'it is 

the most effective marketing cver."40 Search advertising is highly valued by advertisers 

because they Jearn crucial information about the user from the query alone: tbe~ learn that 

tbc user is intcrcstc<t in a particular subject, right now." Thus, search advcrtis]g is a highly 

effective method of reaching users who arc interested in learning about or purc,asing 

products. Search advertising is often called "direct response·· advertising. as it '1is intended 

to elicit a response from a consumer, such as the purchase of a product or signing up for a 

scrvice.'.41 

With pure display advertising, all the advertiser knows about the user is that he or she 

is viewing a particular web page (similar to the information an advertiser may have about a 

10 
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the user leave to go to a dedkatcd search website like Google or Bing; the search provider 

picks up incremental search volume. as some users will not bother to run a search if they 

have to leave tbc publisher's website to do it; and, most importantly, the resulting search 

traffic can be monetized through search advertising in the same way as a search run on 

Googlc or Bing. 

The process works very similarly to a web search conducted on Google. Google 

receives queries from the third-party website, eva luates them against a subset o its web 

index, and 01en delivers web search results to the user on the third-party publisher's 

wcbsite.49 As with web searcb on Google.com, the consumer pays for none of these services. 

Instead, publishers pay Google for syndicated search either on a cost-per-user-query basis 

(for example, S.95 per 1,000 queries), or by accepting search advertisements from Google 

and splitting the revenues from the search advertisements run on the publisher's website. 

The resulting revenue sharing arrangement is oflen referred to as the "traffic acquisition cost" 

(or ''TAC"). 

Publishers arc generally able to select the web search and search advertisement 

syndication services separately or together. Thus, pub lishers that do not wish t offer web 

search generally (or Google's web search, specifically) can - and do - participa e in 

Googlc ' s AdScnsc program to receive search advertisements without the corres onding web 

l.earch functionality.50 

4. Mobile Search51 

In recent years, the focus of se-arch (and related advertising) has begun shifting from 

the traditional desktop model to the rapidly emerging- and lucrative- frontier of mobile (or 

.. smarrphonc'') devices. At the forefront of this shifi is Google·s mobile operating system, 

12 
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In addition, click data (the website links on which a user actually clicks) is important 

for cvaluaung the quality of the search results page. As Googlc 's former chief of search 

quality Udi Manber testified: 

The ranking itself is affected by the click data. If we discover th t, for a 
particular query, hypothetically, 80 percent or people click on R ult No. 2 
and only LO percent cl ick on Result No. I, after a while we fiWr 
probably Result 2 is the one people want. So we' ll switch it. 

Testimony from Scrgey Brin and Eric Schm idt confirms that click data is impo nt for many 

purposes, including, mosl importantly, providing ' ' feedback" on whether Googl 's search 

algorithm~ are offering its users high quality results. 58 

Finally, search providers run experiments on large volumes of users. Search engines 

conduct experiments on everything from ranking of search results to user interface and 

design dccisions.~9 As Larry Page and Sergey Brin stated in their 2005 annual letter to 

sharcholdcrll: 

Our teams are more productive once they get real users and feedback. We 
have learned that the best way to make something great is to actually launch it 
to the public. That's why we have the Googlc Labs and 'beta' labc1s- these 
arc our experiments. 60 

Multiple cxperimeniS are conducted simultancously.61 Tltc more search users ~~~re are at any 

given time, the more expet;ments can be mn, the faster they can be completed, 1od the more 

improvements that can be made to the search algorithms.~>2 According to Micro oft chief 

economi~t (and Harvard professor) Susan ALhcy, Microsoft's search quality tean1 is greatly 

hampered by having insufficient search volume to conduct expcrimcnts.63 

With improved search quality, particularly for ·'tail" queries. Bing asserts that it will 

be better positioned to compete with Googlc for users (and. thus, for advertisers), and so to 
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and important1y - also sen·es to attract more advertisers, that, generally spe g, prefer 

their advertisements to reach as broad an audience as poo;s1ble. 74 I 
Jn sum, Bing asserts that a larger volume of advertisements - and the im roved 

coverage, quality, conversion rates, and revenues that come from such an incre ed volume-

will allow it to better compete with Google for both advertisers and website pub ishers, and 

so to constrain the exercise by Googlc of monopoly power. 

3. Tbe Scale C urve 

Googlc acknowledges the importaocc of scale i11 the abstract. Google documents are 

replete with references to the "virtuous cycle" among users, advertisers, and publishers; 75 

and testimony from Google executives confirms the continuing viability of the ''cycle."76 

However. Googlc argues that, while scale matters, it only matter up to a point, beyond 

which there are ~ubstantially ·'diminishing returns" to increa..<;ing volumes of both queries and 

advcrtisements.
77 

for example, Sergey Brin testified that a "rough rule ofthumb'' might be, 

as query volume doubles, a search engine might expect to sec a one percent increase in 

quality.7" 

Google argues that Bing's query and advertiser volume have passed the t oint at 

which scale should - or would - matter significanlly lo Microsoft, and that any yolume gains 

made by Bing would yield minimal improvements in either Bing's search quality or its 

monetization abi lity.79 Microsofi does not dispute the notion that there are generaUy 

diminishing returns to scale.80 The maio bone of contention between Google and Microsoft 

is where on this scale cun·e Microsoft currently operates. This is an important question, but 

one which evade easy answers. This is, in part, because neither party can identify a fixed 

number of queries or ads that consritutes the "minimum efficicnf' point of operation. 
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platfonn, it calculated that Bing would receive a 20 percent boost in revenue per search 

( .. RPS") on the basis of Yaboo!'s additional volume.119 Although Bmg's RPS (and 

consequently. RPM) has improved with the addition of Yahoo! query and ads volume, it has 

not improved as substantially as Microsoft initially forccast.90 

In this investigation, the question of how and why scale matters has tak n a 

prominent position in several allegations advanced by complainants: specificall , whether the 

conduct under review denies Googlc's main competitor - Microsoft - the scale ·t needs to 

successfully t:onstrain Google's monopoly over scurch and search advertising. hese 

allegations arc discussed in detail in the following section. 

0. GOOGLE'S SUSPECT CO~DUCT 

Staff has conducted a comprehensive investigation into several areas of alleged 

anticompctitive conduct. BeJow, we lay out four of the five main areas of Staff's 

invcstigataon . ..,1 

1. Google's Preferencing of Google V crtical Properties Within Its 
Search Engine Results Page ("Sil:RP'') 

Staft· has investigated whether Googlc is un lawfu lly prcfcrencing its o vertical 

properties, wh ile demoting rival vertical properties, in order to maintain, prcser e, or enhance 

Googlc 's monopoly power in the markets for search and search advertising. Co nplainants 

allege that Google's conduct is anticompetitive because it forecloses alternative search 

platfonns that might operate to constrain Googlc"s dominance in search and search 

advertisi ng. Although it is a close call, we do not recommend that the Commissjon issue a 

complaint agaiust Googlc for this conduct. 
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scarcb capabi lities within specific commerc ial categories, and thus might cause users to shift 

their searches in those categories away from Google' general web search platfi rm. As users 

moved to vertical search websites, those wcbsitcs could, in tum, become more ttractive 

vehicles for advertisers, thus resulting in potentially ignificant revenue losses t Google. ln 

short: 

Vertical search is oftremendous strategic importance to Googlc. Otherwise 
the risk is that Google is the go-to place for finding info rmation nly in the 
cases where there is sufficiently low monetization potential that o niche 
vertical search competitor has fi ll ed the space with a better alter ative. 101 

A 2008 presentation, entitled "Online Advertising Challenges: Rise oft e 

Aggregators," further highlights tl1e problems faced by Google with regard to the leading 

UK-bascd finance vertical website, MoneySupcnnarkct: 

Issue l. Consumers migrating to MoneySupcnnarket. Driver: General 
search engines not solving consumer queries as wcU as specialized 
vertical search .... Consequence: Increasing proportion of visitors 
going directly to MoneySupem1arket. ... Googlc Implication: Loss of 
query volumes. 

lssuc 2: MoneySupermarket has better advertiser proposi tion. o r·ver: 
MoneySupermarkct offers cheaper, lower risk (C'PA-based) lead to 
advertisers. Google Implication: Advertiser pull : Direct advertis[s 
switch spend to MoneySupermarkct/othcr channcls.102 

Pat11y in response to this new competitive threat - the "rise of aggrcgato " - Google 

decided to hone in on certain "key" venical search areas (shopping, local, tinantc. and travel) 

and invest in developing existing- or creating new- vertical properties. 103 ln cbrtain areas 

where Google already bad existing vertical properties, such as shopping and locaJ, 104 Googlc 

saw a critical need to invest further and take measures to tncrcasc user traffic to those 

propcrtics.10
.s In potentia11y lucrative areas where strong verticals already existed and where 
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and against its natural search results, because the web index and other indices aiJ had their 

own ranking algorithms and scores. 11~ Googlc referred to the difficulty of comparing these 

ranking scores as an "apples to oranges'' problcm.115 Googlc did. however, fr uently 

compare the quality of its vertical results to that of its competitors using others · oring 

methods. 116 

The verticals were initially placed in one of three locations: if Go ogled emed the 

ve•ticol content to be highly relevant, it would go into position one, above then tural search 

results; ifGoogle deemed the content somewhat relevant, it would go into posit on four (or 

midway down the ftrst page of natural search results); and if Googlc deemed the content only 

marginally relevant. it would go into position I 0 (or at the bottom of the first page of natural 

search rcsults).11 7 In 20 12, Google claims that tt changed its algorithms to display Universal 

Search results in any position on the SERP, depending on the same initial relevancy 

creeo.' 18 

A screen shot showing an example of a Universal Search result is provided on the 

next page. 
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maximi7.c the percentage of queries for which it displayed Uni versal Search results.119 

Evidence shows that Googlc sought to increase such ''triggering'' of Universal Search results 

not only to provide users w ith the ·'right" answer to the ir queries, but also to drive traffic to 

Googlc properties.
120 

Google recognized that the frequent d isplay of its vertica properties on 

the SERP was necessary to drive traffic to its properties, and thus, grow user sh c in highly 

commercial areas such as shopping and local. 121 Googlc continued to trigger U iversal 

Search results frequently- and prominently - even when it dctem1ined that sho ing such 

results in the top position would "cannibalize" revenue from the top ads, as the ompany was 

willing to lose short-term revenue with the long-term goal of retaining and growing vertical 

search query sbar~. m 

Second, Google embellished its Univer al Search results with photos and other eye­

catching interlaces. recognizing that these design choices would help teer users to Google's 

vertical properties.
1
2..' Third party stud ies show the substanlla l diflcrcnec in traffic with 

prominent, brraphical user interfaces. 124 These ·'rich" user interfaces are not available to 

competing vertical websites.'25 Moreover, Googlc's Universal Search results often were not 

labeled as being provided by Google affil iated services, but were integrated dire tJy into the 

search results. 

Third, Google displayed its Universal Search results at or ncar the top o the SERP. 126 

This des irable positioning of Google's Universal Search results pushes all other \Veb search 

results down," hicb ignificanlly decreases click-through to the wcbsitcs displayed in 

Google' natural search results. m Google displays its Umvcrsal Search results in these 

prominent positions without comparing the quality of Googlc 's vertical content to that of its 

vertical competitors,
1
2l! or evaluating whether users would prefer to see Google's content or 
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Although Google tracks user click-through rates (and relics on such click-through 

data to improve its web search results in a number of ways, see supra p. 14), Google has not 

relied on click-through data to rnnk its Universal Search results against other web search 

results. 134 According to Marissa Mayer, Googlc did not use click-through rates to determine 

the posit ion of the Un ivcrsaJ Search properties because it would take too long to move up on 

the SERf' on the basis of user click-through ratc. 135 

Rather than comparing its content with that of competitors, Google used the 

occurrence of competing vertical websites in its natural search resul ts to automatically boost 

the ranking of its own vertical properties above that of competitors. 136 For example, where 

Google's algorithms deemed a comparison shopping website relevant to a user's query, 

Google automatically returned Google Product Search - above any rival comparison 

shopping wcbsites. m Similarly, \vhen Googlc's algorithms deemed local websites, such as 

Yelp or CityScarch, relevant to a user's query, Google automatically returned Google Local 

at the top of the SERP.'~8 

Google also dedicates space at the top of iL'I SERP to its social network vertical, 

Googlc Plus. Googlc provides links to Googlc Plus pages that might be rclcvan to a query 

on the right-hnn<.l side of the SERP, and "auto suggests" Googlc Plus pages for user queries, 

regardless of which social media sites arc the most relevant, comprehensive, or have the 

fr~shest results in response to any given user qucry. 139 Google also displays prominent links 

to Google Plus pages when users make navigational queries to many companies' websitcs. 

For example, in response to the navigational query ··Dell'· a user is presented wit;b the SERP 

shown on the next page. 
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(offers), 14~ or "Sponsored" (the new paid Google Shopping ads),146 and olher times provided 

no label (flight earch). 147 In May 20 12, Google announced lhat its shopping pr pcrty, 

Google Product Search - which will now be known as Googlc Shopping - will be 

transirioned to a paid listing model in the fall of20 12.143 Under the paid model, merchants 

wiJI pay Google directly to appear in Google Shopping, and Google witl no longer include 

product listings for merchants who do not pay for placement. 149 

Google's dedicated ads do not compete with other ads through Google's ~dWords 

auction for placement on Google's SERP. Instead, they enjoy automatic placement in the 

most effective advertising places on the SERP. usually above the natural search results. 150 

Google also does not compare the quality of its own ads to the quality of competitors• ads 

that provide the same vertical service. For example, although it displays its flight search 

above any natur.tl search results for flight-booking sites, Google docs oot provide the most 

flight options for travelers. 151 As with Google 'o;; Universal Search result., Googlc's rich user 

interfaces for its ads-based vertical offerings, which arc unavailable to competitors, lead to 

higher clicks for Google' s ads. 152 

e. Google's Demotion of Competing Vertical Web ites 

While Googlt: embarked on a multi-year strategy of developing and sho\VIcasing its 

own vertical properties, Google simultaneously adopted a strategy of demoting. or refusing to 

display, links to certain vertical websites in highly commercial categories. According to 

Google. the company has targeted for demotion vertical websites that have ''lillie or no 

original content," or that contain "duplicative" contcnt.153 

Similarly, Google bas identified comparison shopping websites as undesirable to 

user , and has developed several algorithm to demote these wcbsites on its SERP. Through 
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algorithms that demote sites that '·scrape a large percentage of their content from other 

sttcs."1
M These algorithms are not applied to Google vertical sites. 

Googlc's vertical properties would rank poorly if they were crawled and indexed by 

Google because they have never been "engineered" fo r ranking by the search engine. 164 

Unlike Google's vertical competitors, who expend considerable resources on op imizing their 

websites in order to rank highly on Googlc's SERP, Googlc docs not expend the time and 

resources to optimize its own vertical propc1tics; it simply places them on the S, RP. 

f. Effects of Google's SERP Changes on Vertical fvals 

Vertical websites, such as comparison shopping and local websites, are heavi ly 

dependent on Google's web search results to reach u ers. 165 Thus, Google is in the unique 

position of being able to "make or break any web-based business.''1M 

Google's prominent placement and display oftL't Universal Search properties, 

combined with the demotion of certain vertical competitors in Google's naturals arch 

results, has resulted in significant loss of trnffic to many competing vertical websites. Data 

from various comparison shopping and other competing websitcs shows drops in traffic that 

correlalc to changes implemented by Googlc to its SERP. 1
1\
7 Googlc's internal d ta confim1s 

the impact, showing that Google anticipated significant traffic loss to cerlain categories of 

vertical wcbsites when it implemented many of the algorithmic changes described above.16s 

While Google's changes to its SERP led to a significant decrease in traffi for the 
I 

websites of many vertical competitors. Googlc 's prominent showcasing of its vertical 

properties led to gains in user share for irs own propcrties.1
"
9 r or example, Googlc · s 

inclusion ofGoogle Product Search as a Universal Search result took Google Product Search 

from a rank of seventh in page views in July 2007 to the number one rank by JulYi 2008.170 
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Google considered several options for obtaining information for display n its own 

' crtical properties: developing its own content: obtaming licenses from o ther content 

creators: and obtai rung content by crawling the world wide web (in the same way that 

Googlc crawls the world wide web for its general web index). Ultimately, GooJ ie settled on 

a combination of all three of these alternatives. 

Much of Google's vertical content is currently obtained through feeds fr m various 

websitcs. puJsuant to free licenses from those sites for Googlc to use that data. oogle's 

standard license agreement allows Google to usc third parties' data feeds for any purpose.178 

Many website publishers, such as Shopzilla, have agreed to these terms because they bel ieve 

they do not have the leverage to negotiate with Googlc regard ing the tenns of their licenses, 

because they want the benefits of appearing in Google 's vertical. 119 

l~on to the feeds it receives. Google's use of crawled content is pervasive. 

Indeed, the content of any website that Googlc crawls for indexing purposes (for Google's 

web search) may be used by Google for any of irs vertical search properties in a number of 

different ways. For example, Google has often included "snippets" (or excerpts of user 

reviews from local or shopping properties on its own vertical properties. Googll also uses 

th~ rank ings of various businesses or products to aid its own determination rega ing the 

order in which those businesses or products should be ranked within its own vertical 

properties. For example, Google calculates the popularity of a product for the purpose of 

ranking it in Google Product Search based on three factors: (I) Amazon Sales Rank: (2) the 

number of merchants offering the product for sale; and (3) the quality of those merchants.180 

Because Amazon did not provide competitively sensitive information such as Amazon Sales 
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For Google Local, Google needed photos, addresses, hours, and reviews. Google 

originally obtained this content through licenses with these websites. Tn late 2006, Google 

decided that it wanted more control over its local content.186 Google recognized that review 

content, in particular. was "critical to winning in local search," but that Googlc bad an 

"unhealthy dependency" on Yelp for much of its review content. 187 Google feared that its 

heavy reliance on Y clp content, along with Yelp's success in certain categories~ nd 

gcographie~, could lead Yelp and other local information websites to siphon users' local 

queries away from Google. 188 

In order to acquire direct access to a large storehouse of user content, managers 

working on Goo Je Local attem ted to convince Google executives to purchase Yelp, but 

they were rebuffcd. 189 Instead, Google decided ro launch a redesigned version ofGoogle 

Maps. in which us~rs could submjt reviews directly to Google. 190 

Google understood that the existence of a critical mass oru~er reviews (like those 

users had already submitted to websites like Yelp and Trip Advisor) was important in 

attracting additional user reviews.191 Google also knew that its partners - such as Yelp and 

Trip Advisor would be unhappy about Googlc 's usc of their content to collect ~oogle's 

own contenL.192 Indeed, upon learning of Google 's intent to collect its own reviews and to 

develop this now-directly competing property, Yelp discontinued its data feed to Googlc, and 

asked Googlc to remove all Yelp content that Google fea tured on Googlc Locat.193 

Jnitially, Goog]e agreed to rcmqyc and did remove - Yelp's content. However, 

after offering its own review site for more than two years, Google recognized that it had --
failed to develop a community of users- and thus, the critical mass of user reviews- that it ~) 
needed to sustain its local produet. 194 In an attempt to gain quick access to a large storehouse ._( 

~ 
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included in Google Places or not have their property appear in Google web search results at 

al1.203 Critically, for Google, this meant that it could now force local websites- that needed 

access to GoogJe's web search to reach users- to accede to Google's usc of the large 

storehouse of reviews that Google's rivals had built in order to develop its own user base.204 

------------
Indeed, G9ogle-trrmost s1multaneously launehcd'iiflCw reviews-collectio~ product­

TTotpot - to (again) try to solicit original ·user reviews, this time seeding it with rviews from 

third-party webs ites with no attribution .205 Yelp, TripAdvisor, and CitySearch ap complained 

to Googlc.206 All of these parties sought removal ofthcir user review content frlm Google 

Places/llotpot, as well as the removal ofthcir reviews from Coogle's aggregated review 

count on the main SERP.207 This time, however, Googlc told each company that if Yelp, 

TripAdvisor, and CitySearch wanted to have their content removed from Google 

Plaee:JIIotpot, they would have to exclude their wcbsilcs from being crawled by Google 

altogether, which meant complete exclusion from Googlc' s SERP. 208 This was not 

~~.u:a.HY"TICccssary - 1t was j tLc;;t a pohcy decision by Google. 209 

Like many other vertical wcbsites, Yelp, TripAdvisor, and Citysearch re)jed heavily 

on Google's web search results to reach users, and thus could not risk removal om Google's 

web search indcx? 10 Instead, they each attempted to negotiate with Google, see ing removal 

from Googlc Local (without simultaneous removal from Googlc 's web search r suits), or at 

least a user interface that provided sufficient anribution of their content? '' 

Facing what seemed to be an all-or-nothing chotec, Yelp also began widely . 

publicizing Google·s refusal to remove Yelp content from Google Local (including filing a 

complaint with the Commission), and ultimately. in JuJy 20 l 1, sent Google a Cease and 

Desist letter. 212 Tn its Jetter, Yelp clearly indicated that it expected to remain in Google web 
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Googlc had already collected sufficient reviews by bootstrapping its review collection on the 

display of other \\·ebsitcs' reviews. It no longer needed to display third-party reviews, 

particularly while under investigation for this precise conduct. 

b. The "Shopping" Story 

Much of Googlc Product Search content is obtained through feeds from arious 

websitcs with corresponding license agreements, from crawls, and to a lesser ex ent, by 

generating its own conteot.220 As Googlc soLJght to develop a stronger shopping offering 

bcginHing around 2006, Google recognized the need to improve its data in sever I areas. 

Googlc decided to supplement its feeds with additional merchant reviews, product 

reviews, and product Jjstings it could get from crawls, particularly from Amazon.121 .1\.mazon 

had a hccnsc agreement with Google starting in June 2009. Pursuant to this agreement, 

Amazon provided Google with only a limited data feed of information about its products, and 

sought to limit ho\\ Google used the data. because Amazon has always feared that Google 

would usc Amazon's comprehensive product catalogue and original review content to 

develop a strong competitor in shopping. 222 

Shortly thereafter, claiming that Amazon 's data feed to Google Product ~hopping was 

too limited, Google decided not to rely on the feed, but instead, crawled Amazo~'s website to 

scrape the much more detailed product information including star ratings and ser 

rcvicws.m Googlc also relied on Amazon 's web pages that indicate the ranking of products 

within Amazon. Google used- and continues to usc this information to determine the 

order in which to raok products within Google Product Search. 

In August20 10. around tbe same time that Yelp requested that Google remove Yelp's 

content from GoogJe Local, Amazon requested that Googlc stop using Amazon's crawled 
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comprchensive.231 Google also attempted to pay a company to generate a new hierarchy, but 

this was taking a long time, and also was not sufficiently comprchcosivc.232 

Ultimately, Google decided to crawl Ama7.on's product web pages, read embedded 

information on Ama:wn·s pages indicating Ama7.on's classification system, and to use that 

information to create Google's classification.233 This was critical to Googlc because Froogle 

had failed partly due to Google's inability to accurately classifY the millions of ~roducts from 

feeds and crawls, and to return correct search resu lts.234 Amazon considers its classification 

system an important competitive advantage that it spends tremendous resources to develop, 

and docs not approve ofGoogle's use of Ama7on' system to develop its own.235 

With Google's migration to a paid shopping modcl,236 Googlc has stated that it will 

only use reviews from companies that provide I iccnscd feeds of their content. It appears, 

however, that Google may continue to crawl, and rely upon, rivals' product classifications to 

generate its own, and on rivals' rankings to detcm1ioc raukings of products within Google 

Shopping. 

c. Effects ofGoogle's "Scraping" on Vertical Rivals 

Because Google scrape.d content from these vertical websites over an ex,nded period 

of time, it is difficult to point to declines in traflic that arc spccitically attributabJc to 

Google's conduct. However, the natural and probable effect ofGooglc 's conduct is to 

diminish tJJe incentives of companies like Yelp, TripAdvisor, CitySearch, and Amazon to 

invest in, and to develop, new and innovative content, as the companies cannot fully capture 

the benefits of their innovations.237 
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In itially, Goog1e offered advertisers two ways to access the AdWords system and 

manage their campaigns: the AdWords Front End and the Ad Words Editor. Tho Front End is 

a web page that advertisers could log into and manage lheir campaigns. The Editor is a 

program advertisers can download. lt allows advertisers to download campaign information 

from Googlc, make bulk changes offline, and then upload the changes back into Ad\Vords. 

These two access points eventually proved to be insufficient because large advetsers and 

agencies were tax ing the existing system. They would access the system and make so many 

changes to their campaigns that the system's capacity would b~ exceeded, causing it to be 

unavailable temporarily or even to crasb.240 

In response, in 2004, Google introduced a third method for accessing the AdWords 

system: tbc AdWords APL The API (application programming interface) allows advertisers 

and agencies direct programmatic access to the AdWords platform. The API contains a set 

of specifications that allows advertisers and agencies to develop their own software programs 

to interact with the API and allow them to set up and optimize their ad campaigns. APis arc 

now an essential feature of campaign management for advertisers and agencies managing 

multiple accounts.2''11 All three major search advertising platforms (Googlc, Microsoft, and 

Yahoo!i42 have APls that allow this direct, automated in teraction with ad platform features. 

Googlc anticipated that the API would have . everal benefits, including: ( I) reduced 

Google operating expenses (Googlc personnel having to provide manual processing and 

troubleshooting for large bulk sheets); (2) increased advertiser spend due to reduced 

advertiser operating costs; and (3) rapid development of advertiser and third party tools 

suppo1ting Ad Words campaigns 243 
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Amazon and eBay, can develop- and have developed - their own .....,_~ ... ,__ 

simultaneously manage campaigns across platforms.248 The advertisers afTectcd are those 

whose campaign volumes are large enough to benefit from using the AdWords API, but too 

small to justi fy devoting the necessary resources to develop in-house the software and 

expertise to manage multiple search network ad campaigns. 

c. Effects of the Restrictive Conditions l 
i. Effects on Advertisers and Search Engi e Marketers 

("SEMs")2
'
19 

As noted above, the immediate effect of [he restrictive condi tions has been to prevent 

the development and marketing of tools that would allow advertisers to manage ad 

campaigns on multiple search advertising networks simultaneously. Google routinely audits 

its API clients to determine compljance with the restrictive conditions. On several occasions, 

Google has required SEMs to remove functionality that would facilitate simultaneous 

management of search advertising campaigns. 250 Other SEMs have stated that. but for the 

restrictive conditions, they too would develop and offer such functionality.251 They would 

also be freer to innovate the tools they offer based on their clients' demands.252 Google 

~ nticipated that the restrictive conditions would e li minate SEM incentives to iru ovate.253 

Many advertisers have said they wou ld be interested in buying a tool tha~ bad multi-

homing functionality.154 Such functionality would be attractive to advertisers because it 

would reduce the costs of man~aing multiple ad campatgus, giving advenisers access to 

additional advertising opportunities on multiple search advertising networks with minimal 

additional investment of time. The advertisers who would benefit from such a tool appear to 

be the medium-sized advertisers, whose advertising budgets are too small to juslitY hiring a 
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ii. Effects on Competitors 

It seems likely that the removal ofGoogle' s APT restrictions would increase the 

amount of advertising spend directed towards st:arch networks that compete with Google. 

The rationale is that many advertisers would be willing to advertise on Bing or Yahoo! if 

they could do so without incurring significant transaction costs. As noted above, optimizing 

a search advcrt isiog campaign is time-intensive. lt may not be worthwhile invest ng such 

cftorts for additiona l, smaller search networks. Microsoft contends that if management tools 

that allowed advertisers to optimize their campaigns on multiple search networks 

simultaneously were available, many more advertisers would choose to advertise on the 

networks that compete with Google. 

Data on advertiser ' ·multi-homing" may show some of the e ffects of the restrictive 

conditions. ''Multi~homing" refers to advertisers that advertise on multiple search networks. 

The data indicate that nearly all of the larges t advertisers multi-home. but the percentage of 

multi-homing declines as the advertisers' spend decreases. According to a 2011 study by 

Microsoft, which divided the advertiser base into deciles based on total number of clicks 

(such that the largest nine advertisers comprise a decile- or 10 pen;enl of total cljcks - unto 

themselves), the distribution of multi-homing was as follows:262 

Decile Advertisers (from smallest % multi-homing16 1 

to largest) 
I-..~ 

I 208980 ( 31~8 ) 

2 18346 ~ 

3 4876 83.0 

4 1736 90.8 
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basis, the same advertisers optimize their Microsoft campaigns far less frequently, on a 

weekly or bi-weekly basis.266 

Staff conducted a series of interviews of randomly selected small advertisers to gather 

their anecdotal perspective on these issues. These interviews strongly tend to s) port the 
lhcsis that many small advertisers would extend their advertising to other search networks if 

they had access to a cross-platform optimization too l. Nearly all sma ll advertise s 

interviewed showed interest in such a tool.267 They believed such a cross-platfo 

optimization tool would be central to addressing their core constrain ts: time, sophistication, 

and money.
2

6R When these transaction costs arc coupled with Bing's limited volume, some 

small advertisers refrain from using Bing altogether.~M Furthermore, even those that do use 

Bing may not be fully optimizing their Bing campaigns because the benefit of Bing's 

limited user \olume may not outweigh the transaction costs associated with full 

optimization. 270 

d. Internal Coogle Discussions Regarding the Restrictions 

Internal Google documents support the notion that the removal of the res rictions 

would increase advertiser spend on competing networks. In 2007, when conside ing whether 

to offc1· a cross-network management tool, an APJ product manager wrote (and director of 

product management Richard Holden endorsed): 

If we ofter cross-network SEM in [Europe], we wi ll give a significant boost to our 
competitors. Most advertisers that I bave talked to in [Europe] don't bother running 
campaigns on [Microsoft] or Yahoo because the add1tional overhead needed to 
manage these other nel\vorks outweighs the small amount of additional traffic. For 
this reason. {Microsoft} and Yahoo .still have afractmn of the advertisers that we 
have in [Europe}, and they still have lower average CPA.) {cost per acquisition}.m 

~ This last point is significant. The success ofGooglc's AdWords auctions bas served to raise 

J the co ts of advertising on Google. Witb more advertisers entering the AdW auctions, 
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and the plans to improve DART Search.274 However, a series of documents - documents 

authored by Holden - explicitly link dte two ideas. 

In December 2008, Holden, senior vice-president of ad products Susan Wojcicki, and 

others met to discuss the issue. Of the meeting, Holden wrote: 

[O]nc debate we are having is whether we should eliminate our API T&Cs 
requirement that AW (AdWords] features not be co-mingled with competitor 
network features in SEM cross-network tools like DART Search. We are 
advocating that we eliminate this requiremem und that we build a uch more 
streamlined and efficient DART Search o11cring and let SEM tool rovider 
competitors do the same. There was some debate about this, but" e 

~ 
concluded that it is better.for customers und !he industry as a who e to make 
things more efficient and we will maximi.£c our opportunity by mo, iog 
quickly and providing the most robust ofTering.27 

ln February 2009, Holden wTote the executi ve summary for a DART Search product 

review, in which he advocated that Google .. alter the AdWords Ts&Cs to be less restrictive 

and produce the leading cross-network toolset that increases advertiser/agency efficiency.'' 

Such a move. he wrote, would ·'[r]educe friction in the search ads sales and management 

process and grow the industry fastcr.'..:!76 ln April 2009, in light of evident disapproval from 

Larry Page about the idea of removing tbc co-mingling restriction, Holden wrote: ' 'We've 

heard that and we will focus on building the product to be industry-leading and w ll evaluate 

it with him when it is done and then discuss co-mingling and enabling aU to do it. '277 

In September 2009, the API product manager again raised tl1e possibility f 

el iminating the restrictive condjtions as a way to help DART Search, this time with the added 

argument that DART Search was not able to compete effectively against other SEM cross-

network tools that might be violating those restrictive conditions.218 Before the issue was 

raised up the ladder to Susan Wojcicki, the API product manager asked Richard Holden's 

adv1ce: 
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advertising syndication (or "search intermediation"). We recommend that the Commission 

issue a complaint against Google for this conduct. 

a. Publishers and Market Structure 

The buyers of search and search advertising syndication services are web ite 

publishers. In effect, any website that bas content that it would like to monetize ia ads is a 

potential buyer of syndication services. While there arc thousands of these webs,1es, a 

handful ofthc largest wcbsites on the lntemet account for the vast majority ofsy~dicated 

search traffic and revenue. 285 Google served approximately 118 billion AdSense (search 

syndication) queries in 2011 , but just 10 websitcs generated almost 80 percent of that 

The biggest customers for search and search advertising syndication services are e-

commerce retailers (e.g., Amazon and eBay). traditional rctatlcrs with large associated 

web!>itcs (Wal-Mart, Target, Best Buy), and Internet Service Providers ('"1SPs"),287 which 

operate their own web portals.288 

Below this small group of very large publishers, there arc another roughly 25 

companies with significant query volume. These mid-tier companies include veAical e­

commerce sites such as Kayak (travel), along with smaller retail ers and sma ller l ~Ps such as 

Earth Link. None of these mid-tier companies generate twen one percent ofGoogle's total 

AdScnsc query volume. Below these companies, publisher size drops ofT rapidly to well 

~89 under 0.1 percent of Google's query volume.-

The search provider pays the publisher (website) a percentage of the revenue 

generated from user ad clicks on the publisher's website. ln the industry, these agreements 

arc known as " revenue sharing" arrangements. The higher this percentage, the m re the 
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domain related) advertising services. There are two mai n categories of AdSense agreements: 

AFS (search), which provides search advertising to publishers, and AFC (content), which 

provides contextual advertising to publishers. Staffs investigation has focused on Google's 

AFS agreements. 

Within the AFS category, there are two types of agreemen ts: (i) Google ~ervice 

Agreements ("GSAs"), which are individually negot iated agreements with large1partncrs; and 

(ii) standard onli ne contracts, which are non-negotiable and non-exclusive agree111ents that 

any publisher can sign.296 Standard online agreements make up the bulk of Google's AFS 

partners, but only a small portion of AFS revenues.297 The bulk of the revenues come from 

the GSAs with Google's I 0 largest partners, which collectively comprise almost 80 percent 

of Google 's overall AFS query volume in 20 11.:!98 All of Google's GSAs contain some form 

of exclusivity or ··preferred placement" for Googlc, and the GSAs typically last from one to 

three years. 29'J 

Google's exclusive AFS agreements effectively prohibit the usc of non-Google search 

and search advertising within the sites and pages designated in the agreement.300 Some 

exclusive agreements cover all prope11ies held by a publisher globally; other agr ements 

provide for a property-by-property (or market-by-market) assih>mncnL.301 

By 2008, with its market presence clearly established, Googlc began to migrate away 

from outright exclusivity in all of its agreements toward what Google tcm1s " preferred 

placement" in many of its agreements.302 In essence, the ·'preferred placement" provision 

requires the publ isher to display three Google ads or the same number of ads the' publisher 

acquires from any competitor (whichever is greater); that Googlc's ads be displayed in an 
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The customers generally confirmed Microsoft 's claim that Bing's search syndication 

offering is inferior, at least in part, because Microsoft 's network of advertisers is smaller than 

Google's. With a significantly larger advcniscr base, Google is more likely to have a 

relevant. high-quality advertisement for any given query, which greatly improves its 

monetization rate relative to Microsoft? 07 

A smaller publisher reported tbat, essentially, the only websites exclusively using 

Bing's search syndication service today are those thaL have been kicked out or GL gle's 

syndication network for violating its terms of scrvicc.308 While we know from other 

interview that this comment is an exaggeration, it does capture the general tenor of the 

comments we received about the relative quality of Microsoft's search and search advertising 

syndication product. 

/ Many publishers repone-d that Microsoft was not aggressively trying to win their 

syndication business. One mid-tier publisher sta ted that Microsoft did not even return its 

inquiry calls during the publisher's last contract renewal discussions with Google.309 A 

Microsoft executive acknowledged that Bing needs a larger portfolio of advertisers in order 

to prcscnl a compclitive offering to publi shers, and so the company has not been ocused on 

wi nning new search syndication business.310 

Another common theme we heard from many (but not all) of the publishers is that 

serving advertising is a relatively minor part of their business and not a s igni fie ant strategic 

focus for them. For example, Wal-Mart operates its website principally as an extension to its 

retail operations (letting Wai-Mart customers buy products either in-store or from the website 

at their preference).31 1 Best Buy's principal goal for its website is to be the provider of 

presalc information, as 60 percent of its customers do online research before coming to the 
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reductions in their AdSense revenue share pcrccmagc as large enough to justify shlfting their 

business to Bing or to begin serving more display advertjsements instead of search ads.321 

ii. Publishers' Views of Exclusivity Pro"isions 

'A-'11cn asked whether their AdSensc contract with Google was exclusive, the 

publishers gave widely varied answers. A number of the large publishers reported that their 

AdSeusc contract with Google was exclusive,322 bu.t some reported that their AdSense 

contracts were not cxclusivc.323 Most of the pub lishers that reported exclusivity provisions 

did not complain to us about them. 

Staff' s interviews did identify a fairly small, but significant, group of publishers that 

were deeply concerned by the exclusivity provisions in their Googlc AdScnsc agreements. 

All ofthesc customers view search and search advertising syndication income as a 

substantial part of their business, and all have the technical soplllstication to integrate 

mulLiple s upplier:; into their on-line properties. We summarize these concerns below. 

eBay. cBay is Google's largest search and search advertising syndication partner, 

accounting lor just over 27 percent of the syndicated U.S. queries answered by Google in 

20 11."' Section 14 of cBay's AdSense agreement states that the agreement is "1' 
exclusive.325 However, the contract requires preferential treatment for Googlc AdScnse ads, 

which cBay has characterized as equivalent to cxclusivity.326 The preferential treatment 

tcnns include requirements that eBay show as many Googlc AdScnsc ads on each page as 

third-party advertisements, that no third party advertiscmcnls appear above the Google 

AdSense advertisements. that Googlc AdScnsc advertisements cannot be interspersed with 

third party advertisements, and that Google AdScnsc advertisements cannot be less 

prominently displayed than third party advertisements.127 
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because it would have such poor placement on the NexTag site due to the Googlc contract 

restrictions. 336 

Business.com. Business.com is a "B2B" lead generation/vertical site. ln effect, the 

site marries commercial customers looking for products (such as business phone systems) 

with providers ofthose products.337 Busincss.com is several orders of magnitude smaller 

than the other complainants, barely making it onto a list of the top 60 providers or AdSense 

query volume. Business.com reports that it has an exclusive AdSense agreement with 

Googlc.338 This agreement materially limits how Business.com can design its web pages. If 

Business.com were relieved from its exclusive arrangement, it wo·uld test Bing and Yahoo! 

by product category, and place their advertisements in a more prominent position in those 

categories where their pcrfonnancc warranted. m The company would also likely take 

advertisements Ji·om both Google and Bing/Yahoo! , and show them on the same page, with 

placement dictated by relative performance in each category.l40 Loosening up Googlc's 

exclusivity restrictions would allow Business.com to improve its revenue, and also allow it to 

introduce some new features that would make the site more accessible and user-f~;iendly.341 

Amflzon. Amazon is the world's largest c-commcrcc sitc342 and the scc01 d largest 

A FS customer after eBay. On a worldwide basis, A ma1.on earns roughly $175 mnl ion from 

search syndication services, with $169 million of that total coming from Google's AdSense 

search producr.' 43 Amazon does not have an exclusive agreement with Googlc, and actually 

spl its its inventory among Google, Bing, and Yahoo!.344 However, Amazon finds thatthe 

Bing and Yahoo! 's advertisements monetize at about 46 percent the rate of Googie' s 

advcrtiscmcnts . .l-'5 Because of the very large monetintion gap, Amazon can only afford to 

use Bing and Yahoo! for a very small percentage of its total search syndication necds.346 
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during the negotiation period wanted an exclusive arrangement.35l! Ultimately, Google's 

offering was the most lucrative, and V\C re-signed with Googlc.359 

I lowever, lAC expressed concern about Google's requirement of exclusivity for 

subsidiary properties, such as local website CityGrid, that wanted to explore "mix-and-

match" options with other search advertising providers. Jndeed, in 2008, lAC declined to opt 

CityGrid into its larger exclusive agreement, attempting to forge an altcmativc ro 1tc with 

other search adverLising providers (including CityGrid's own ad network). Ul tin~ately, 

however, CityGrid detem1ined that it could not completely replace Googlc's syndication 

network, even with a patchwork of other providers. Since then. CityGrid ha been forced to 

"opt in" to lAC's larger exclusive agreement. Although CityGrid wants the option of using 

other networks (including its o\cvn), and supplementing those ads with Google ads, it cannot 

do so under lAC's existing agreement with Googlc. More generally. lAC expressed concern 

about the lack of competition in search and search advertising syndication because there are 

no good substi tutes for search advertising.360 

While lAC initially seemed supportive of the story we heard from the oth r 

concemed publishers, during a recent follow-up call, lAC's lone changed substa4tially. One 

of the key complainants on the initial call was the president of LAC subsidiary Ci~Grid. 

That executive has since left l AC, and our more recent call was with another executive, who 

was in charge of business development for lAC. This executive was far less sanguine as to 

lAC's likelihood of splitting their business in the absence of exclusivity. 1 ]c noted that, 

while be was also concerned about the lack of competition in the market, he could not see 

moving incremental traffic to Bing or other search advert ising providers unless the 

monetization gap narrowed significantly. The departure of the key executive with the closest 
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An aucmpted monopolization claim requires a showing that (i) .. the defcjndant has 

engaged in predatory or anticompetitive conduct" with (ii) "a speci fic intent to L onopolize" 

and (iii) a dangerous probability of achieving or maintaining monopoly power.365 

A. GOOGLE HAS MONOPOLY POWER 1:'1 RELEVANT MARKETS 

"A firm is a monopolist if it can profitably raise prices substantially above tbe 

competitive level. .. . [M]onopoly power may be inferred from a fim1's possesjion of a 

dominant share of a relevant market that is protected by entry barriers. "366 Goohle has 

monopoly power in one or more properly defined markets. 

1. Relevant Markets and Market Shares 

A properly dcfmed antitrust market consists of ''any groupiog of sales wbose selJers, 

if unified by a hypothetical cartel or merger, could profitably raise prices significantly above 

the competitive lcvcl.''367 Typically, a court examines "such practical indicia as industry or 

public recognition of the submarket as a separate economic entity, the product 's peculiar 

characteristics and uses, unique production facili ties, distinct customers, distinct prices, 

sensitivity to price changes, and specialized vcndors."36
" 

StafT has identi fied three relevant antitrust markets. 

a. Horizontal Senrch 

Hori.wntal, algorithmic web search (hereafter ''horizontal search") likely constitutes a 

properly dcfrncd relevant market As discussed earl ier, horizontal search engines, such as 

Google, attempt to cover the content of the internet as widely as possible, and are specifically 

designed to return a comprehensive list of search results on any topic. By contrast, ·'vertical" 

search engines focus on more narrowly-defined categories of content, such as product 
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word!>, to the extent vertical wcbsitcs compete with horizontal search providers within their 

limited areas or competence, nothing prohibits price discrimination bct\veen those narrow 

areas and the broader web. 

Even in the narrow areas where vertical websites have subject matter co petence, 

they face challenges in competing effectively with horizontal search providers. This is 

because comprehensive coverage of all topic areas appears to be a very importa t driver of 

demand, even to websitcs focusing on specific topic areas. The abi lity to offer 

comprehensive search results was characterized as "fundamental" b_y Google's former CEO, 

Eric Schmidt. 372 Schmidt explained that the company needs to build brand equity with its 

customers by providing consistently good results regardless of the content of the query, and 

that strong results across-the-board lead to specific queries in commercial search: 

So if you, for example, are an academic researcher and you use Google 30 
times for your academics, then perhaps you ' II want to buy a camera ... So long 
as the product is very, very, very, very good, people will keep coming 
back ... The general product then create~ the brand, creates demand and so 
forth. Then occasionally, these ads get clicked on.m 

In effect, users are habituated into using Google for all their queries because of its 

comprehensive scope, and so they may be more likely to tum to Google when they have 

commercial queries, instead of starting at a vertical website. Schmidt's tcslimo?y is 

corroborated by the representations of several of the vertical search linus. who note that they 

arc dependent on horizontal search providers for significant amounts of their traffic, because 

even many vertical search users tend to begin their search with a query on Google, Bing or 

Yahoo! .374 

When asked to identify his competitors in web carch, Schmidt did not mention any 
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properly define the scope of the geographic market for web search. Our investigation has 

uncovered no basis on which to deviate from this conclusion. m 

Google is clearly the dominant provider of''gcncral search" services in the United 

States. Google's own sires have a 66.7 percent share of the market as of May 20 2, 

according to ComScore, a leading industry measurement firm.1
M

1 Google also prpvides 

search services to two small, formerly independent web search operators (Ask.com381 and 

AOe~:\ which collectively account for another 4.6 percent of the relevant marktt according 

to ComScore.m l u sum, the total Google-powercd query share in the United Sta es is 71.3 

percent, according to ComScore.38-l 

The balance of this market is controlled by the Microsoft/Yahoo! search alliance. 

Yahoo! holds approximately 15 percent of the market, and Bing (owned by Microsoft), holds 

approxtmatcly 14 percent.385 As noted earlier, !>incc 2009. Microsoft and Yahoo! have been 

partners in what essentially amounts to a long-tem1 joint venture for search, where Microsoft 

powers the algorithmic search results for both Yahoo! and Bing, whjlc Yahoo! handles the 

direct relationships with large advertisers for the combined servicc.J86 Advertisers that want 

lo purchase search advertisi ng on Yahoo! or Bing cannot buy access to these pro erties 

separately, but rather must pw-chasc advertisements that run on both sites simultreously.387 

So, in effect, there arc just two providers of horizontal search: Google and the Btg/Y ahoo! 

earch alliance. 

Firm ComScore Market Share. ~1ay 2012 

Google 71% I 
Bing/Yahoo 29% I 
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arc l)'pically more interested in developing user interest- or ·'branding'·- than in eliciting a 

direct response fi-om the consumer, whereas the primary attraction of search advertising is its 

propensity to generate direct responses. 394 As Hal Varian, Googlc·s chief economist put it, 

''[ o ]nc way to think about the difference between search and display/brand advc ising is to 

say that 'search ads help satisfy demand' while 'brand advertising helps to creat 

demand. "·195 

The different manners io whicb disp lay and search advertising arc priced ·s consistent 

with their distinct ovcrarcbing goals. Search advertisements whose main goal is to directly 

drive user purchases- are priced on a "cost-per-cl ick" basis (i.e. , an advertiser only pays if a 

user clicks on the ad). Conversely, display advertisements whose main goal is to spark 

interest and drive awareness- are priced based on the number of times the ad is displayed. 

Display and search advertising arc also separately managed, measured, and tracked 

internally at Google.396 Similarly, for advertisers and agencies. display and search are 

different categories.397 The ad types require different creative, targets, budgets, and 

tracking.398 Most advertisers spend in both categories, as they consider display and search 

advertising to be complemcnts:''J\1 

Evidence suggests that search and display arc indeed complements rather than 

substitutes. Google has observed steep click declines when advertisers have atte~;npted to 

shifl budge! to display advertising. For example, when automobile manufacturer Chevrolet 

decided to suspend its earch advertising campaign for two weeks. and rely on display 

advert1si ng alone, it lost 30 percent of total clicks on its websitc.400 

In recent years there has been some perceived convergence between the functions of 

display and search advcrtising.401 With varying degree of success, both display and search 
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ofadvertising.41
"' However. a minority of advertising agencies and advertisers said they 

would move advertising dollars away from earch advertising in response to a SSNIP.415 

Google's internal documents and testimony confinn that there is currently no viable 

substitute for search advertising. Both AdWords vice-president of product mana ement Nick 

Fox and chief economist Hal Varian have previous ly stated that search advertisi1 spend 

docs not come at the expense of other advcrtisi ng dollars." 6 And former Googlel CEO Eric 

Schmidt has twice testified unequivocally- in both this investigation and in a prior 

Department of Justice investigation - that search advertising is " the most eiTective tool for 

reaching the customers that are actually prepared to buy,"41 7 and "has the best ROI of any 

advertising as best we can detennine:-ux 

Both the Commission and the Department of Justice have previously found online 

··-.carch advertising" to be a distinct product market. Specifically. in 2007, the Commission 

noted that "advertisers purchase different types of ad im en tory for di ITerenl purposes," and 

concluded that " the sale of search advertising docs not operate as a significant constraint on 

prices or quality of oLher on I ine advertising.'.4J '> The Department of Justice found that search 

advertising was a relevant antitrust market in 2008, and again endorsed search advertising as 

a relevant market in 2010.420 

Whi le no cowi has yet determined that search advertising constitutes a relevant 

market, courts have repeatedly recognized narrow advertising markets. For example, in 

Times-Picayune Publishing Co. v. United States,421 the Supreme Court identified newspaper 

advertising as a unique antitrust market. There, the Court held that there were two .. separate 

though mtcrdepcndent markets,..- one market for selling news and ads to readers and a 
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The consumers in this market arc the publisher wcbsitcs that wish to pmvidc search 

scrvtccs and return search advertisements on their web itcs, while the sellers are the 

horizontal search providers, Google, Bing, and Yahoo!.'nt 

Staffhas interviewed a number of publishers of various sizes, and they provide very 

consistent responses on the issue of cross-elasticity of demand. Publishers report that search 

and search advertising syndication monetizes better than display advertising or other content 

that they might place on their websites.432 The publishers do not view other rorbs of 

adverti sing as viable substitutes for search and search advertising syndication.43 None of the 

publishers told us that a modest (5 to I 0 percent increase) in the price for scare, and search 

advertising syndication would cause them to shift away from search and search advertising 

syndication in favor of other forms of advertising or web content.4'
4 

Further support for this relevant market comes from Google's efforts to 

systcmaticalJy reduce TAC, or the amount of money Googlc shares with the publisher rrom 

syndtcated searches. A decline in revenue share is effectively a price increase t0 the 

publishers. A number of the publishers have seen their revenue share from Goof le decline 

significantly in recent years as a result ofGoogle ' s cffo1ts .43~ Of the publishers pta ffbas 

interviewed. none have reduced or eliminated their usc of search and search adv~rtising 

syndication in response to these price inereases.436 In effect, Google's successful efforts to 

systematically to reduce revenue share constitutes a natural experimen t to deter inc the 

likely response to a SSNIP. The publ ishers' response to Google's price increases has been 

umversally consistent with the proposition that search and earch advertising syndication 

(search intermediation) is a relevant market. 
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b. Substantial Upfront Investment 

Along with specialized algorithms, search and search advertising platfojs require 

enormous investments in the te<:hnology and infrastructure required to crawl and categorize 

the entire lntcmet.443 For instance, in 20 l J, Google spent more than SS billion on research 

and development, although this figure is inclusive of a ll ofGoogle' s divisions.444 And, in 

2010, Microsoft invested more than $4.5 billion i11to developing its algorithms at;1d building 

the physical capacity necessary to operate Bing.445 

c. Sca]e Effects 

As discussed at length earlier, lntcrnct search, search advertising, and search 

syndication arc markeLo; that are characterized by substantial scale effects. As more 

consumers use a general search engine, its search algorithms are honed to improve its 

accuracy in retrieving the information that consumers want. More users also leads to an 

increased number of advertisers. And, as the;: number or advertisers that place ads- and the 

number of consumers who click on those ads - increases, the ad-sctving algorithms improve 

their ability to predict what advertisements stimulate consumer "clicks." This, in turn, 

increases monetizAtion for the search engine, ils advertisers, and itS Syndication r rtners, 

which leads to the cyclical effect or greater participation by both advertisers and publishers. 

This effect, which has been termed the ''virtuous cycle," represents a significant barrier for 

any potential entranr . .~ 46 

Indeed. according to Microsoft, its greatest banier is obta ining suffic ient scale 

through its collection of search and advertising data, and it faces an enormous task in try1ng 

to catch up with Googlc. Despite substantial investments in technology and infrastructure, 

Microsoft has yet to make a significant dent in Googlc's market share. and bas been losing 
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trafficked websites, which, in tum, magn ifies the problems of scale effects. In addition, the 

exclusive agreements act as barriers to smaller, more specialized search advertising platforms 

(e.g., a network specializing in local Washington, D.C.-based advertising, or in spec ific 

categorie ·,such as travel). 

B. COOGLE HAS ENGAGED I~ EXCLUSIONARY CONDUCT 

Conduct may be judged exclusionary when it tends to exclude compctito s "on some 

basis other than efficiency," i.e., when i t "tends to impair the opportunities of rivrls" but 

"either docs not further competition on the merits or does so in an unnecessarily restrictive 

way.''"'52 In order for conduct to be condemned as "exclusionary,'' Staff must show that 

Google's conduct likely impairs the ability of its rivals to compete effectively, and thus to 

coos1rain Googlc'l> exercise of monopoly powcr:~~3 

I. Coogle's Preferencing of Google Vertical Properties Within Its 
SERP 

As described earlier, Staff has investigated whether Google is unlawfully 

prefcrcncing its own vertical content over that of riva ls, while simultaneously demoting rival 

vertical websitcs, in order to maintain, preserve, or enhance its monopoly power in tbe 

markets for search and search advertising. Although we believe that this is a clo;e question, 

we conclude that Googlc's prcfcrencing conduct docs not violate Section 2. 

a. Google's Product Design Impedes Vertical Competitors 

"As a general rule, courts are properly very skeptical about claims that competition 

has been harmed by a dominant fum's product design changes .... Judicial deference to 

product innovation, however, does not mean that a monopolist's product design decisions are 

per se lawful.''"'54 In United States v. Microsoft, the D.C. Circuit concluded that several 

Documents via WSJ 

Metadata by Edelman



The theory of harm to competition is mainly one of reduced innovation: that, when 

faced with Google's seamless ability to enter into highly moneti7able categories of 

commerce and simultaneously £O disadvantage it<> competitors, existing competitors cannot 

innovate at the same pace; new or innovative vertical wcbsitcs will cease to enter the market; 

and consumers will be faced with a corresponding reduction in innovation and cl)oice.459 

b. Google' s SERP Changes Have Resulted In Antitompetitive 
Effects 

Google's conduct has resulted in significan t haml lo 1ival vertica l websites in a 

number of different categories. As described earlier, in the comparison shopping category-

one of the first areas in which Google vigorously expanded its own offering, while 

simultaneously demoting rival offerings - many rival websitcs have experienced significant 

declines in traffic. Data obtained from :"1exTag and Shopping.com, among others, suggests 

that, as a result of Googlc's conduct, these wcbsitcs have experienced significant drops in 

traffic. Google's internal data confirms this impact.460 

Simultaneously, Google's prominent placement and display of its Univer~a l Search 

properties led to gains in user share for its own properties. For example, Google s inclusion 

of Googlc Product Search as a Universal Search result tu1'nc<.l a properly that the Google 

product team could not even get indexed by Googlc 's web search results into the number one 

viewed comparison shopping website on Googlo.461 

c. Google's Justifications for the Conduct 

Googlc claims that the conduct under review improves its product and benefits users. 

"fA 1 design cbangc that improves a product by providing a new bene lit to consumers does 

not violate Section 2 absent some associated anticompctitivc conduct." Allied Orthopedic 

Appliances, Inc. v. Tyco Health Care Group LP, 592 F.3d 99 1, 998-99 (91
h C ir. 201 0). 
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results. Google measures the quality of its verticals by assigning relevance values to each 

individual vertical result i.e .. to each merchant in a spcc1{k product search, or to each 

location in a local search (which may be ranked by popularity, rating, number ofGooglc 

reviews, distance, and other factors). 

Googlc's web search results, on the other hand, receive a score based on he text read 

from crawling the contents of the page. Based on the crawled text, the pages are rated using 

factors such as click-through rates (i.e. , how often previous users clicked on the ~age), 

commcrciality (i.e., whether the page has too many ads), and the page's PageRank.468 With 

Google's current algori thms, Google cannot directly compare, say, the ranking for a specific 

restaurant (in its own local results) to the ranking for an entire web page (in someone else's 

local results).469 On the other hand, Microsoft has told us that Bing uses a single signal-

click-through rate- to determine where to place the Universal Search content within the 

organic search results."uo 

Googlc's justification for promoting its own properties above that of competing 

properties automatically when those properties appear (reca ll the algorithms that ~oosted 

Googlc Product Search to the top of the SERP whenever another compari son shopping 

website was deemed relevant) is not as strong, but still has some force. Google' 

justification for this conduct is that, if another vertical property is deemed relevant by 

Googlc's algorithms, Google's vertica l property must also have high quality results-and 

Googlc's rich Universal Search results are more helpful to the user than "blue links" to other 

comparison shopping websitcs. 

Google 's justification for surfacing only (or mainly) Googlc-sourced content - rather 

than thtrd-party vertical content- within its Universal Search results is less con 'ncing. 
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Google's defense for this conduct essentially boil down to "user expectations.'' Sergey Brin 

testified that Google 's showcasing of its Universal Search results is not inconsistent with the 

demotion of other simi Jar vertical content because Universal Search represents a "mode 

change" for users. 476 According to Brin: 

So when you search tor products rather than searching for web pies, r feel 
like that's more of a mode change. You know, you're switching in fact, you 
can switch .... You can switch to product mode. And 1 think th t would be 
confusing in the user interface if you were to just get n web link, ou know, 
that looked li ke a normal Googlc result and yet it takes you to an ther Google 
sea rch. l think people understand mode changes. They might understand 
resorting something in a different way. But J think ultimately when you click 
on an individual [web) link, you want to get an answer. You don't want to get 
another set of search rcsults.477 

In other words, Google's position is that, if a user conducts a search on Google for a 

product, that user is looking for Goog/e 's search results, not another list of search results 

from another search provider. However, Google has presented no evidence ofu$er 

expectations in this area.478 lndeed, Google's vertical properties are typically not labeled as 

·'Google" results, and thus, outwardly at least, provide no cue to a user that he or she is 

"switching" to a different mode of Googlc scnrch.479 Nevertheless, Brio testified that "the 

user interface is prctly clear'..t&o- ''the link that says 'shopping results for' is clc!rly a 

specialized part or the interface. Tt doesn't appea r to be just like another web pa 1e."481 

d . GoogJe's Additional Legal Defenses 

Setting aside efficiency justifications, Googlc bas argt1cd- successfu lly in several 

litigations- that it owes no duty to assist in the promotion of a rival's website or search 

platform, and that it owes no duty to promote a rival's product offering over its own product 

offcrings.482 lndced, one reading of Trinko and subsequent cases is that Google is privileged 

in blocking rivals from its search platform unless its conduct falls into in one of Several 
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In sum, Staff acknowledges the difficulties inherent in this area of the investigation, 

not only because of the legal hurdles we would face, but because of the strong 

procompctitive justifications Google has set forth. We arc faced with a set of facts that can 

most plausibly be accounted for by a narrative of mixed motives: one in which Google's 

course of conduct was premised on its desire to innovate and to produce a high quality search 

product in the face of competition, blended with the desire to direct users to its own vertical 

offerings (instead of those of rivals) so as to increase its own revenues. 'Indeed, tL evidence 

paints a complex portrait of a company working toward an overall goal of maintaining its 

market share by providing the best user experience, while simultaneously engaging in tactics 

that resulted in harm to many vertical competitors, and likely helped to entrench Google's 

monopoly power over search and search advertisi ng. The detemunation that Google's 

conduct is anticompetitivc, and deserving of condemnation, would require an extensive 

balancing of these factors, a task that courts have been unwilling- in similar circumstances -

to pcrlorm under Section 2. Thus, although it is a close question, Staff docs not recommend 

that the Commission move forward on this cause of action. 

2. Coogle's "Scraping" of Rivals' Vertical Content 

As described earlier, Staff has investigated whether Googlc has unlawfully "scraped" 

or appropriated- the content of rival vertical wcbsitcs io order to improve its own vertical 

products, o as to maintain, preserve, or enhance its monopoly power in the markets for 

search and search advertising. We conclude that this conduct violates Section 2 and Section 

5. 
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ticket wen ~f compensated at retail price revealed a distinctly anticompetitivc 
bent.~97 

Appellate courts have focused upon Trinko 's reference to the "un ilateral termination 

of a voluntary course of dealing;' as a critical limitation upon a monopol ist's discretion in 

determining whether to deal with a rival. For example, in American Central Eastern Texas 

Gas Co.v. Duke Energy Fuels UC,'m the Fifth Circuit upheld an arbitrator's determination 

that the defendant natural gas processor's refusal to contract with a competitor fo additional 

processing capacity was unlawful. Plaintiff was both a "gatherer" and "processor" of natuml 

gas. The plaintiff alleged that, because it was not economically lcasible to open its own 

proccs ing plant, it contracted with the defendant for processing capacity.499 After two years 

of using the defendant's processing plant, when the plaintiff entered in to renegotiations for 

additional capacity, the defendant proposed terms that it ·'knew were unrealistic or 

completely unviable" to the plaintiff, including a very high price, "in order to exclude [the 

plaintiff] from competition with [the defendant] in the ... gas processing rnarkct."500 The 

Fifth Circuit upheld the arbitrator's conclusion that the defendant unlawfully refused to deal 

with tho plaintiff, acknowledging that, whi lc courts "must be cautious in finding exception to 

the right to refuse to deal," here, the defendant's refusal, in the context of a "prio course of 

dealing" with plainti fl~ supported a fmding of liabil ity.501 

Here, much I ike in Aspen Skiing and Duke Energy, there is a compelling narrative 

regarding a prior voluntary course of dealing. SpcctficaUy, Googlc had long-established, - ---voluntary, and mutually beneficial licensing agreements with both Yelp and Tri;Advisor. 

Through its agreements with these (and other) third parties, Google secured relev~ant and 

high-quality content for its web search product. In exchange, through their presence in 
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collaborative networks if we permit one dominant finn to run away with all of the private 

gains once it is in a position to do so.'.so7 

There arc some distinctions between the conduct in Aspen and Google's conduct here 

that bear mention. First, the exchange of value here is non-financial. The benefit to Google 

accrues from securing high-quality content, while Googlc's partners secure traffic. However, 

this distinction appears to be insignificant. Whether the payment is in the form J dollars or 

other benefit is of little consequence to the purpose or ertcct of' Googl.e's threate1 d refusal to 

deal.508 

More importantly, Google ultimately did not "refuse" to deal with Yelp, and their 

relationship continues to this day. While Google never followed through on its threat to 

remove these websitcs entirely from its web search results, it is clear that Google's threat was 

intended to produce, and did produce, the desired etTcct (lor a significant period oftime), 

which was to coerce Yelp and TripAdvisor into backing down on their efforts to have their 

valuable content removed from the Googlc Local product. Google 's threat also ent a 

message to the broader marketplace that Googlc could, and would, usc its mono oly power 

over search to extract the fi11its of its rivals' innovations. Consequently, Google' threat 

itself- although not a consummated refusal to deal - may be challenged as excl ionary 

conduct. 509 

I 
This theory of exclusion does not reach the search prcfcrencing conduct we assessed 

supra at pp. 78-86. Here, we view the evidence of benefit to Google stemming from its 

licensing agreements with third-party content providers as offering tbe critical distinction. 

Googlc's long-standing licensing agreements with parties such as Yelp and TripAdvisor offer 

clear and convincing proof not just of an affirmative relationship between Google and these 
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Amazon's product ranking information, which was never part of any licensing agreement 

between lhe parties). Under this approach, Googlc's conduct can be analogized to the 

imposition of higher costs, through onerous terms of dealing, on wcbsitcs whosb content 

Google deems the most valuable to its own web search product. SID Viewed in is way, 

condemnation ofGoogle's conduct depends not on any prior established relatio ship with the 

affccled vertica l websites, but r ather, on Google's motivation in scraping conte1 t from high-

quality vertical competitors - the motivation to keep vertical websites from sip oning users 

from Googlc's web search property (and tbus, mai11taining, preserving, or enha 

monopoly position -in the market for search). 

While a traditional Section 2 analysis rei ics on a prior course of dealing as a 

gatekeeper. or a bright line proxy, for showing that the defendant' s purpose and effect was 

anttcompetitive, Section 5 empowers the Commission to demon tratc harm to the 

competitive process in other ways. 5 11 For example, Googlc's threat (and willingness) to 

degrade its own web search product- by banishing high-quality vertical wcbsitcs from its 

web search results altogether- suggests that Googlc 's motive in scraping high-quality 

content from its vertical competitors was not procompctitive. l 
b. Google's "Scraping" lias Resulted lu Anticom etitive 

Effects I 

As described earlier, Google's "scraping" of the content of rival vertical websHes has 

rcsullcd in hann to these vertical websites and, more broadly, to the competitive process. 

Because Google scraped in formation over an extended period of tune, it is difficult to point 

to declines in traffic that are specifically attributable to Google's conduct. However, 

Googlc's conduct bas arguably lessened the inccnti\oCS of vertical websitcs like Yelp, 

TripAdvisor, CityScarch, and Amazon to innovate. 
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In sum, the evidence shows that Googlc used its monopoly position in search to 

scrape content from rivals and to improve its own complementary vertical offerings, to the 

detriment of those rivals, and \vithout a countervailing efficiency justification. Google's 

scraping conduct has helped it to majotain, preserve, and enhance Google's monopoly 

position in the markets for search and search advertising. Accordingly, we believe that this 

conduct should be condemned by the Commission. 

3. Google's APJ Restrictions 

Staff has investigated whether Googlc has employed anticompctitivc contractual 

restrictions to prevent advertisers from using third-party tools to simultaneously manage 

campaigns on Google's search advertising platform (Ad Words) and rival advertising 

platforms (e.g .• Microsoft's AdCenter). As described earlier, Microsoft has alleged that 

Google is denying Microsoft critical scale by employing these restric tions, and thus 

impairing Micro oft's ability to compete effectively in the markets for general search and 

search advertising. We conclude that Googlc's APl restrictions violate Section 2. 

Google's introduction of the AdWords API was a clearly procompctitiv 

dcvclopmcnl that benefitted advertisers, SEMs, and Google alike. llowever, th restrictive 

conditions in the API usage agreement have anticompctitivc effects without offsetting 

prccompetitive benefits. They impede the efficient usc of advertisers' own campaign data, 

creating additional, unnecessary transaction costs for advertisers that might wish to use that 

data to run advertising campaigns on other search networks. The restrictive conditions are 

not inberemly tied to the product. Accordingly, we may evaluate Google's incl sion of the 

restrictive conditions as a stand-alone act and weigh their anticompctitive effects against any 

potential procompetitivc bcncfits.511 
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The restrictive conditions are unreasonable afthcir anticompetitive effects outweigh 

their procompetitive virtues. Our investigation has shown that the restrictive conditions do 

not have any procompetitive virtues, whereas their anticompctitive elTeets, while difficult to 

measure, arc substantiaL 

b. The Restrictive Conditions Have Resulted In 
Anticompetitive Effects 

The restrictive conditions hann competition in three broad ways. T hey r duce 

innovation, increase transaction costs, and degrade the quality ofGoogle's ri val in search 

and search advertisi ng. 

As noted above, several SEMs have been forced to remove campaign cloning 

functional ity by Google. Beyond removing these products from the marketplace, Google's 

restrictive conditions have created a profound disincentive for tool developers to innovate in 

this area. A high perfonnancc cross-network campaign management tool would need to be a 

sophisticated product, able to allocate and adjust bids on keywords in different auctions with 

diiTercnt and rapidly shifting competitive environments. Jlowever well the first-generation 

tools performed, it seems obvious that their performance would only have improved as SEMs 

and their clients tested these tools in the fie ld. Googlc' s restricti ve conditions stopped this 

market segment in its infa1;cy. There wou ld be little to no demand for a cross-network 

management tool without the prospect of accessing the dominant search network, AdWords. 

Google 's imposition of the restrictive conditions has increased the transaction costs 

for all advertisers otber than those large enough to make the internal investments to develop 

their 0\\ n campaign management tools.521 For the resL they mu~t devote additional staiT time 

to manage multiple parallel campaigns. Some may choose to usc work-arounds, by which 

they download their AdWords campaigns into CSY (or plain-text) tiles, make the requisite 
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Moreover, Google ignores the possibi lity that even larger advertisers that multi-home 

would do so more without the restrictions. As described above, Microsoft's internal studies 

suggest that advertisers who advertise on both platforms do so unevenly and unequally, thus 

leading to better, more targeted, and more relevant ads on AdWord than on AdCenter. As 

described earlier, having the "right" ad for the "right" user at the "right" time is critical to a 

search engine's ability to improve its ad-serving algorithms and its rcvcnue-per-rarch (or 

RPS).529 The lack of smaller adve1tisers, combined with the Jack of regular opf 1ization by 

even the larger advertisers who advertise on both platforms, places Microsoft in a 

signjficantly inferior position to Google in tem1s of being able to provide lhat "right" ad for 

the "rigbf' user at the "right" time. 

While the magnitude of these effects arc unclear, their direction is clear: advertisers 

arc spending less on the non-dominant search networks. For advertisers, this means forgone 

advertising opportunities that presumably would have been profitable, but for the restrictive 

conditions. For Googlc's rivals, the dimini:;hed spend resulting from lhe restrictive 

conditions means lost revenue, which diminishes their ability to invest in quality 

improvement.< in search. The reduction in ads placed also reduces the overall qu~lity of the 

ads served on the rival search networks, which reduces the usefulness of the ads ~erved to 

users. reducing. in tum, users' propensity to click on ads, an effect that broadly degrades the 

quality of the riva l search network. 1l is also possible, chough more speculative, that reduced 

ad quality may modestly reduce the usefulness of the rival search engines. particularly on 

very commercial queries, which in tum may suppress the number of searches performed on 

the rival networks. The degradation of Googlc's rivals both as advertising platforms and as 
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tools that perfonn well will lose clients. In fact, even ifSEMs and agencies were in no 

danger of losing their clients' business. they would still have a strong incentive to improve 

their cl ients' returns as a way to encourage their clients to spend more on search advertising, 

increasing the third parties' commissions in the process. ln a round-table discu sion hosted 

by Google, SEMs and agencies made this exact point to Google:m In brief, the c third 

parties incentives are highly aligned with Google 's interests, precisely the oppo ite of what 

Ooogle contends.539 

Ooogl e, meanwhile, is unable to identify any concrete examples of any i I effects 

from the purportedly misaligned incentives of SEMs and agencies. Google has represented 

to advcniscrs and agcneie that '"<we have found that advertisers experience higher returns 

when all Ad Word functionality is available to the~~~t1!£!iunally discrele, and 

coherent manner:·s.w owever. Google has no such cvidencc.<o~J Go gle did investigate the 

potcnllal innuence SEMs would have on the r.Hc of spending by their clients. and determine-d 

that the spend for advertisers represented by SEMs increased at a higher rate than did spend 

for o ther advertisers.542 Google bas not engaged in any experiments to determine what effect 

re laxing the restrictive terms and conditions might .have.543 

Moreover, there is already a different provision in the A PI AdWords Te 

Conditions that adequately addresses any concern about misaligned incentives. sa 

condi tion of using the API. SEMs and other tool developer~ arc required to expose a Google­

defincd et of minimum functionaJity.544 The requ ired minimum functionality provision 

d1rcctly addresses any legitimate concerns that Googlc might have about SEMs failing to 

expose important features of AdWords to their adveniser client . Google bas oot explained 

bow the required minimum functiooality requirement i!> inadequate in tllis regard. 
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Google deems important to the performance of AdWords. Although Google now claims that 

the required minimum functionality condition and the restrictive condit ions are both aimed at 

the lowest common denominator concem.550 it cannot explain why the required minimum 

functionality requirement a lone would not suffice to alleviate the lowest comm0n 

I 
denominator concern. l ndeed, this document suggests that the resllictive conditions were 

actually designed specifically to reduce the likelihood that advertisers would e]end their 

campaigns to rival search networks.55 1 

In sum, the eiTects of these restrictive conditions, combined, have the te~ dency to 

preserve and enhance Googlc's dominant position in tbc search advertising market. 

Unjustified by any procompetitive benefits, we believe that Googlc's restrictive conditions 

shou ld be condemned by tbe Commission.m 

4. Coogle's Exclusive and Restrictive Syndication Agreements 

Staff has investigated whether Googlc has cntt:red into anticompetitive, exclusionary 

agreements with wcbsitcs for syndicated search and search advertising services (AdSense 

agreements) that serve to maintain. preserve, or enhance Google's monopoly power in the 

markets for search, search advertising, or search and search advertising syndicalion (search 

intermediation). We conclude that these agreements violate Section 2. 

a. Google' s Agreements Foreclose a Substantial 
1

ortion of the 
Relevant Market 

~ F.xclus1ve deals by a monopolist barm compctttlon by forcc losmg rivals from needed 

~ rclationshtpl> with distributors, suppliers, or end users. For example, in Microsoft, then-

defendant Microsoft 's exclusive agrcemenl<> wtth original equipment manufacturers and 

. oftware vendors were deemed anticompetitive where they were found to prevent third 

parties from instaUing rival browser Netscapc, thus foreclosing ctseapc from ~c most 

102 

Documents via WSJ 

Metadata by Edelman



party dataset routinely used in the industry to analyze query volumes and market sharcs.561 

As noted earlier. however, in a company data set provided by Microsoft, Yahoo!'s syndicated 

query volume is significantly higher than that rctlectcd in Com corc.562 Reliance on the 

larger figure would clearly result in a dramatically lower foreclosure number for oogle's 

agreements. We are trying to get to the bollom of this discrepancy now. Howev r, based on 

our broader understanding ofthe market, we believe that the ComScorc set more accurately 

reflects the relative query shares of each party.563 

Below, Staff lays out three scenarios: the most conservative (oreclosure scenario; the 

most aggressive foreclosure scenario; and the "intermediate''- or most likely defensible­

foreclosure scenario. ln our most conservative estimate, the foreclosure rc1te is approximately 

20 percent..s64 ln our most aggressive estimate, the foreclosure rate is approximately 66 

percent ~M In the "intermediate·· scenario, the foreclosure rate is approximately 52 

percent. ~66 

Obviously. given the limitations of the various datasets, the calculated foreclosure 

rates arc of limited value. Nevertheless, it is clear that Google has tied up a substantial 

portion of this distribution channel with exclusive and rcstricLivc agreements. ln the market 

for search syndication, Google has cxclnsivc or rcst1ictive agreements with 12 of the top 20 

companies (60 percent) and 4 of the top 5 (80 pcrccnl). The 20 largest companies account 

for 94 percent of total query volume.567 Courts have found that foreclosing rivals from the 

most efficient means of distribution can be especially problematic. ~~ll Access to these largest 

playc~ is by far the most efficient method for Bing to gain query volume in the syndication 

channel. 5M 
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the publishers we interviewed did not object to exclusivity because they wanted to use 

Google for all their search syndication needs anyway. 

Our investigation indicates that this objection rests on a fallacious as,ption: 

namely, that Bing's average monetization gap is derived from its consistent fai iogs across-

the-board. If, instead, that overall average is derived from sources of differing uality, that 

means Bing actually does have opportunities to pick off incremental business ftlom Google in 

those orcas where the monetization gap is lower, pa11iculal'ly where it can make up for some 

of its monetization deficiencies by offering higher revenue shares. Evidence fr m Microsoft 

indicates that there is indeed heterogeneity in the quality of its search advertising p roduct, 

with compardtive strength in certain commercial categories, such as travel and people 

(social) scarch.571 

Given this state of affairs, one likely path for Bing to win new syndication business is 

prcc1scly the one blocked by the exclusivity provisions in Google's syndication agreements. 

/\II the publishers that expressed tnterest in using Bing told us that they want to split up their 

business. giving Bing opportunities where it can compete, and relying on Googlc for the 

balnnce of their needs. 

In addition to the immediate impact on Bing, our investigation suggests hat specialty 

search advertising platfom1s may emerge in the absence ofGooglc's cxclusivi provisions. 

For example, lAC's CityGrid property sought to build it~ own advertising platform to serve 

advcrtismg targeted to local markets.572 CityGrid monetizes its websitcs through local ads 

from mall ''mom and pop" stores, medium-siLcd bu~incs cs. and large chains that are trying 

to gain local customers.573 CityGrid decided that it wanted to build its own advertising 

network rather than "put all [its] eggs in one basket" by going with Google exclusively.574 
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5 to I 0 percent increase in its overall query traffic would be "very meaningful" because Bing 

is at the lower part of the scale curve where ·•each percentage point is critical."579 

While there is not enough evidence on this point to reach dclinitivc conclusions, 

internal Google documents suggest that Microsoft's view of things may be closer to the truth. 

Googlc's interest in renewing deals with some of its largest syndication customers may have 

been, in part, to keep Microsoft from gaining scale. For example, an internal Google analysis 

of the 201 0 AOL renewal explains: 

AObtrol s marginal search share but represents sea e gains ror a 
Microsoft + Yahoo! partnership .... AOUMicrosoft combination has 
modest impact on market dynamics, but material increase in scale of 
Microsofi's search & ads platform.580 

When a senior Googlc executive was infonncd that "Microsoft [is] aggressively 

wooing AOL with large guarantees;· he responded that: 

l think the worse case scenario here is that AOL users get sent to Bing, so 
even if we make AOL a bit more competitive relative to Google, that 
seems preferable to growing Bing.5111 

Ac ord ing to Googlc documents, the company sought to pursue the AOL deal aggressively 

.. 582 

While the evidence summarized above is consistent with th~ theory that esc 

exclusive dealing arrangements are creating anticompetitivc effects, there arc nevertheless 

some significant limitations in this evidence. Perhaps our biggest concern is that, today, so 

few publishers arc actively interested in using multiple suppliers. As noted earlier, we have 

identified only three companies that are subject to the exclusivity or "preferred placement" 

provisions today and clearly voicing unambiguous concerns: cBay, NcxTag, and 

Business.com. In addition to these three companies, AmaLon is not foreclosed today, but 

voiced very similar concerns and is very worried that it may be subject to exclusivity in the 

108 

Documents via WSJ 

Metadata by Edelman



dynamics as publishers have the opportunjty to consider and Lest alternatives to Google's 

AdSensc program. While the speed and strength of these long-term improvements cannot be 

accurately forecast today, this js a situation where the ncar-term competitive impacts may be 

overshadowed by Lbe long-tenn improvements, as competitive forces arc unleasJ ed and 

additiona l dynamism emerges. I 
c. Google's Agreements Are Not Justified By Effic·encies 

Google has offered three business justifications ror its exclusive and restr clive 

syndication agreements with publishers. First, Google notes that there is a long- tanding 

industry pmctice in favor of exclusivity datjng from the time when the publishers demanded 

large, guaranteed revenue share payments regardless of actual performance. However, 

guaranteed revenue shares are now virtually non-existent. 

A ::;econd, and related. justification is that Google 1s simply engaging in a vigorous 

competition with Microsoft fo r exclusive agreements. Although Microsoft asserts that it 

would like the opportunity to compete on a non-exclusive busis (and wi ll happily serve even 

a sma ll portion of a website publ isher's queries), some publishers report that Microsoft itself 

sought various fo rms of exclusivity in contract ncgotiations.m Moreover, while icrosoft 

has aggressively pursued some very large website publishers, it appears that Mic oso ft is not 

generally pu rsuing the broader syndication business today.58~'~ Googlc may argue that the fact 

that Microsoft is losing in a competitive bidding process (and indeed, not compe~ng as . 
vigorous!) as it might otherwise) is not a basis on which to condemn Googlc. However, 

Google has effectively created the rules oftoday's game, and Microsoft's substantial 

monctialtlon disadvantage puts it in a poor competition position to compete on an all-or-

nothing basis. 
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While we acknowledge the Limited effects here, it is worth noting that the market for 

search and search advertising syndication is, inarguably, not robustly competitive today. 

Googlc has been unilaterally reducing revenue share percentages to many of its syndication 

customers (in effect raising prices) with apparent impunity.589 One of the largest customers, 

Amazon. decided that it is in its long-term, strategic interest to funnel some query volume to 

Bing, even if it is losing money on each query.590 Ama7.on is using multiple suppliers just to 

try to foster a more competitive marketplace.5'JI Where markets are func tioning so poorly, 

the rationale for government intervention is stronger, even in situations where the near-tenn 

competitive hann directly attributable lo the challenged conduct may be smalL Although this 

conduct presents a closer question, we believe that Googlc's exclusive and restrictive 

agreements have not only helpe-d to maintain, preserve, and enhance Googlc 's monopoly 

power in the market for search and search advertising syndication (search intermediation), 

but also in the wtderlying markets for search and search advertising. Therefore. we believe 

that the Commission should condemn Googlc's exclusive and restrictive syndication 

agreements. 

IV. POTENTIAL REMEDIES 

Staff has identilied several possible remedies to Google's conduct. These remedies 

arc described below. 

A. Scraping 

There are at least two possible remedies for Google's scraping conduct. First, 

Google could be required to provide an "opt-out" feature to remove ''snippets" of website 

content (e.g., user reviews, ratings) from Google's vertical properties, but retain those 
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partners considering al ternatives to AdSense may grow in the event that these agreements are 

enjoined. <9.1 

V. LITIGATIOl'i RISKS 

We have identified throughout this memorandum the many substantial ri ks 

associated with bringing a case against Google. On a global level. the record wJ permit 

Google to show substantial innovation, intense competition from Microsoft ru1d l thers, and 

speculative long-run harm. Here, we highlight some specific facts that present the greatest 

litigation risk: 

I . "Competition is just one click away :·>'>6 Googlc docs not charge consumers, 

and they are not locked into Googlc. The durability ofGoogle's monopoly 

power is questionable with an increasing number of wcbsitcs (e.g., Facebook, 

Twitter) competing for user time and advertiser dollars. 

2. Universal Search is a "product improvement" that has resulted in substantial 

benefit to its users. 

3. Google's organization and aggregation of content from other websites adds 

value to the product for consumers. 

4. The largest advertisers (that produce the most revenue on Google's AdWords 

plattom1 and Microsoft's AdCcntcr platfom1) already advertise on both 

AdWords and AdCentcr. 

5. The most efficient channel through which Bing can gain scale is Bing.com. 

not syndication or other d istribution channels. 
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VI. CONCLUSION 

Staff concludes that Google's conduct has resulted - and will result - in real harm to 

consumers and to innovation in the online search and advertising markets. Google has 

strengthened its monopolies over search and search advertising through anticompetitive 

means, and has forestalled competitors' and would-be competitors' ability to chaJlenge those 

monopolies, and this will have lasting negative effects on consumer welfare. Sp cifically, 

StafT bdicves that: 

1. Googlc has unlawfully maintained its monopoly over general search and 

search advertising, in violation of Section 2, or othenvise engaged in unfair 

methods of competition, in violation of Section 5, by scrctping content from 

rival vertical websites in order to improve its own product offerings. 

2. Google has unlawfully maintained its monopoly over general search, search 

advertising, and search syndication. in violation of Section 2, or othenvise 

engaged in unfair methods of competition, in violation of Section 5, by 

entering into exclusive and highly restrictive agreements with weq publishers 

that prevent publishers from displaying competing search resu lts r search 

advertisements. 

3. Googlc h~s unlawfully maintained its monopoly over general search and 

earch advertising, in violation ofScetion 2, or othenvisc engaged in unfa ir 

methods of competition. in violation of Section 5, by maintaining contractual 

restrictions that inhibit the cross-platform management of advcrtis · ng 

campaigns. 

116 

Documents via WSJ 

Metadata by Edelman



1 Sec Google Inc., File o. 11 1-0163, Resolution Authori7ing Usc of Compulsory Proccl>S in Nonpublic 
Investigation (Jun. 13. 2011 ). 
2 In toml. the Commission has issued 20 subpoenas (to Googlc, Mtcrosoft, Yahoo!, Ama.~:on. eBay, NexTag, 
Tbefind, Living Social, Yelp, Apple. Motorola Vfobility, Smmung, Sony. Toshiba, LG Display, RIM, AT&T, 
Sprint 1'\extcl T-Mobile, and Verizon) and two voluntarv access leiters (to Expedia and Trip Advisor). 
'The invesugauonal hearing of CEO and co-founder La~ Page, originally scheduled for Jun. 29, has been 
delayed indefinitely due to the illness of~. Page. Staff':. last scheduled investigational hearing of a Google 
cxcculive, Andy Rubin (Android founder and head ofGoogle's Android division), is slated for Aug. 23. 
~ Letter from Joaquin Almunia, Vice-President of the Eurorcan Commission, to Eric Schmidt, Google, dated 
May 21,2012 (<.~opy of the letter is on file with Staft). 
' /d. 
"See Discussion Paper Submitted by Google on The Preliminary Concerns Identified by the European 
Commission and Goe>glc 's Proposed Solution. attachment to Letter from Maurits Dolmans et al., Cleary 
Gottlieb Steen & Hamilton LLP. to Cecilia Madero Villarcjo. Deputy Director General, Europe11o Commission 
(Jun. 30, 201 2) (''Googlc-EC Settlement Proposal"). 
' !'he State of Mis!-tissippi is also conducting a separate investigation inro Google. but is not workjng "'ith the 
multi-state group or with the Commission. The Commis:.ion declined to grant access to Mississtppi due to the 
smte's retainer of an outside law finn to conduct the investigation and the multi-<;tate !,,'T'OUp 's denial of aceess 
(on the :.ame b~is). 
s The stat~ have jointly retained economist Rick Flyer as a consulting expen and, poh!Ot18lly, as a testifying 
ex pen. 
tJ Kindemm·r.com LLC1•. Coogle, Inc., 2006 Li.S. JJist. LEXIS 82481, (N.U. Cal. Jul. 13. 2006); Search King. 
inc. v. Google Tech., inc., 2003 U.S. Dist. LEXIS 27193. (W.O. Okla. Mn) 27. 2003). 
10 Per~on v. Goo~le. inc .• 2007 U.S. Dist. LEX IS 47920. (N.D. Cal. Jun. 25, 2007); Google. Inc. v. 
myTriggers.cum. inc .. Franklin County Ohio Civil Division Case No. 09cvh10-14836 (Aug. 31, 2011); 
TrodeComer com. LLC v. Goog/e, inc., 693 F. Supp. 2d 370. 37R (S.D.N. Y. 20 I O)(aff"c/, TradeComet.com LLC 
,. Google, Inc, 647 F.3d 472, 478 (2nd Cir. 20 I I). 
11 2006 U.S. Dtst. LEXlS !!2481, (i\.D. Cal. Jul. 13, 2006). 
I: 2003 U.S. Dist. l.FXIS 27193, "'2 (W.O. Okla. May 27, 2003). 
n !d. 
1 ~ Kinderstart.C'om. 2006 U.S. Dist. LEXlS at •28. 
IS 693 F. Supp. 2rl370, 37R (S.D.l\".Y. 2010). 
1 ~ Case No. 09cvh10-14836 (Franklin County Ohio Civil Division. Aug. 3 1, 20 II ). 
17 2006 U.S. Disl. Ct. Pleadings 7297, *3 (N.D. Cal. Apr. 16, 2007). 
1 ~ l<l at* 10. 
IQ Person v. Google. inc., 346 Fed. Appx. 230, 23 I (9th Cir. 2009). 
•o Google owns and opcmtcs numerous websites, including: Google Alerts; Books: Finance; Gmail; Images; 
Maps; News; Google Plus: Product Search; and YouTubc. 
21 In a separate im estigation. opened in Apr. 2012. F1 C Staff is investigating whether Google violated 
commitments to -.ariou:. standard-setting organization!. to license standard essemial patents u ed in the mobile 
industry on fair. reasonable, and non-discriminatory tcnns. Sec Uooglc-Motorola, file No. 121-0120, 
Resolution Authorizing t.:se of Compulsory Process in 1'\onpublic Investigation (May 25. 20 12). 
22 Google FY 2012 Form 10-K (Jan. 26, 2012), at 29, cll'ailable at 
http: !lsC~.:.gov/Archi' esledgar/dma/1288776/000 1193125 12025336!d260 I 64d 10k.htm#toc2601 64 8. ("Google 
2012 IOK"). 
23 /d. at 25. 
2~ Press Release, Microsoft Corp .. MSN Significantly Upgrades MSN Search for Consumers with Major 
Performance and Relevancy Improvements (Jun. 30. 2004) 
http:lfwww.microsol\.comfprcsspasslpress!20041jun04106-301mpro'<edSearch2004PR.m p>.. 
~ Pri!SS Rclea~. Microsoft Corp., Microsoft 's New Search at Bing.com llelps People Make Better Decisions 
(May 28. 2009) hup://w\\W.microsoflcom1presspa$slpress.'2009•mav09!05-28NewSearchPR.mspx. 
11

' See Microsofi Corp., Complnim to the European Conunission (Mar. 31, 2011) ( .. Microsoft EC Submission"). 

lt R 

Documents via WSJ 

Metadata by Edelman



'
3 Varian Tr. 88: I 6-89:7 (''Brand perception is driven to some extent by other I non-search I foml~ of advertising 
.. . We know. for example, that display ads drive brand; brand drives clickb''); Schmidt Tr. 130:18-21 (a brand 
advenisement would be a Coca-Cola advertisement that is not trying to get you to buy a Coke, but trying to get 
you ro thmk about Coke); \Val-Man lR (Jan. 23. 2012): Fox Studios lR (Jan. 20, 2012); Verizon lR (Nov. 1, 
2011); EAS IR(Fcb. 23, 2012). 
""'See Statement of Federal Trade Comm ·n Concerning GooglefDoublcClick. FTC File No. 07 1-0170 (2007), at 
5. Seeolw lnterpublic IR (Oct. 20,201 1): Didit.com IR (Dec. 27. 2011). 
4~ Contextual ads arc somewhat more successful at creating con..,ersions than direct di play ads, but less 
successful than search. Contextual advertising is considered a closer substitute for display advertising than for 
search advertising in t ~.:nn:-. of function and perfonnance. See, e.J{., Group M TR (Oct. II, 20 II ); Expedia IR 
(Jan. 23, 20 12). Sec alsn, e.J.:., GOOG-lTA-03-004551 1- 17 (2009), at 16 ("content conversions do not lead to 
sales like search conversions"); Brin Tr. 181 : J -8 ("the conversions arc differ~:nt. The click-through is also 
different .... So between the two of those, your average content page view is wonh signiJieont J.br less than 
your avcrag~: search page, no question about it"). 
46 Sec Didit.comi R (Oec. 27, 201 1); GOOGFOX-000073028 (2008), at 14. " Re-targeting" means serving ads 
to users that have abandoned purchases before completed, or who have visited certain websites in the past Like 
search, this type of ad is meant to el icit a direct respon~e. but- unlike search ads - re-targeted ads are not 
shown in response to a user's declared intent. Clickablc IR (Oct. 24, 2011) (re-targeted display advenising 
require advenisers to act on behavioral calculations and inferences from lar!,re trove!> of data, and does not 
generate leads or sales as well as search advertising). 
~·See Didit.com IR (Dec. 27, 2011); Wa1-~iart lR (Jan. 23, 2012). Social medra advenising appears to be more 
like di play advcnil>ing in that it offers a large volume of impressions, but relatively few conversions. See 
racebook IR (Jul I, 20 II); Facebook JR (Jan. 24, 20 12). See also Matt Lawson, I lo11 ro Jnregrate Search and 
Snria/ ~1edia.for 8e11Pr Resulrs. )11ashable, Apr. J, 20 I 0. hrm.·l!ma.~hable,<·om/10/0104101/oaid-search-socia/­
mcdial (Director of mnrketing for Marin Software discussing how to develop and intcgrutc paid search and 
social media advcrti:.ing strategies; social and search ndvertising nre •·two distinctly different tactics- the bid­
based, conversion-obsessed. ROt-driven world of paid 1.carch und the experimental, bmnd-building, bard-to­
measure world of l>OCial ... each provide different benefits to your business, so you should leverage their 
strengths instead of trying to get them to deliver result!> that aren ' t suited to tlte medium. Marketers usually 
panicipate in social media to create an active dialogue with consumers around their products and services. with 
the main goal of building brand value, and a secondary goal of driving sales. On th~: other hand, marketers usc 
paid search primanly to drive sales, leads, and COil\ ersions. and don't expect the hon text of their paid search 
ads 10 do much for branding .. ). 
48 Contextual advert is ing is limited by the amount of adverrising space available on web pages addressing any 
given tOpic, in which relevant ads can then be served. Re-tnrgeted (or behaviorol) advertising is imited by the 
number ol'"cookies" users allow to be placed on their computers (and on how often those cookies are erased), 
and a lso requires guesswork and heavy analysis un the purl ofthc udvct1iscr. See GOOGFOX-000073028 
(2008), 11t l3; lntcrpublic IR (Oct. 20, 20 11 ); fTC - t:UA Y -00000002 (20 12), ar 3 1 (eUay and Shopping.com 
spent an " insigni ticant" amount on contextual advcrti~oing). FTCN('xt-00000002 (20 12), at 36 (non-search 
advertising cannot replace search adven ising). Social media is sti ll a maturing market, which remains quite 
small. Moreover, nei ther Facebook nor Tw itter has been very Slii.:Cessful in generating conversions, despite the 
information they have available on the interests of' their users (see Faccbook IR (Jul. I, 2011; Jan. 24, 2012); 
Twmer I R (Oec. 13, 20 I I)}. and both Living Social and General Motors have pulled th~ majority of their social 
media budgets based on n failure to achieve acceptable conversion rotes. &e Living Social CTD Response 
(2012), at 17: Joan Muller, G!v/Says Facebook Adr Don't Work. Pulls S/0 Million Account, Forl>es, May 15, 
2012, availuble at http;l/www.forbes.comtsites/joannmullerl20 12J05r 15/gm-~ays-facebook-ads-dont-work-
pulh,-LO-million-accountf. ' 
~~ Braddi Tr. 11:22-12:2. 
~0 ltl. at26:8-27:8. 
~·Staff continues to investigate Google's conduct in the mobile arena. and will addre ~these issues in a 
supplcm~:ntal memor;mdum. 
~: Google purchased the Android business in 2005. 
~· Since Google's re lease of the first commercially a'a ilable mobile de' ice running Android OS in October 
2008, Android's market hare has grown exponentially. In Sep. 2009, Apple garnered 24.1 percent share of 

120 

Documents via WSJ 

Metadata by Edelman



~K See Brin Tr. 142:3-1 44:9, 169:1-19 (Google tracks user clicks to improve quality, citing early NavBoost 
algorithm as t:xamph: of signal that relied heavily on user clicks); Schmidt Tr. 61:17-24 (''So clicks matter in 
tCntlS of feedback to the people who monitor these thing.'; . They say our algori thm needs to be improved"). See 
also e.g .. GOOGPAGE-000004652 (2008) ("(Ciick-trocking is] used to track which search resultS a user 
selects. That infonnation then feeds back into our search ranking"); GOOGBRJN-000005558 (2002), at 9 
("TrafficlQuality Enect. The more traffic we generate and u age data we collect, the better our overall [ad] 
quality."); GOOGMA YE-000044916-21 (2004), at 18 (Brin notes that "[w]e could take advantage of our scale 
more. [H]ave 1000 or 10000 people feeding information into our algorithms"). 
59 Manber Tr. 54:5-56: 15 (describing various uses for experiments): Declaration of Satya Nadel4\, Senior Vice 
President Online Services Division, Research and Development, In Rc Google/1TA (Department of Justice) 
(20 11 ), at 4 ,II 0( d) ("Almost all innovations on the SERP .. . go through a formal experimcntat+n process 
before they arc released, and often there are several rounds of experimentation") ("Nndella Oecl."). 
60 FTC-000023(,...44 (2005), at 38 (2005 Founder.;' Letter). 
111 Manber Tr. 57: 15-23 (when Manber ran the search quality team, Googlc was running upproxi ately 5,000 
ex perimcnts a year, or about 15 experiments per day, simultaneously); Brin Tr. 160:2-9 (multi pi~ experiments 
are run simultaneously, with each typical experiment u!>ing approximately one to two percent of' total user 
volume). Mil.:ro~ofi runs approximately ten experimentS simultaneously. Microsoft Corp., "Microsoft 
Response to DG Comp RFI" (Nov. 21, 2011), at 78 
61 Susan Athey, "Scale in Online Search" {Mar. I 0. 20 12). at 10-11; Nadell a Dec!. at 4 •jJ O(d). 
63 Susan Atl1ey, "Scale in Online Search" (Mar. 10, 2012), at 10-11 (''Today, Microsoft has relatively few users 
it can use for experimentS and there is a limit to the number of parallel e~tperiments that a ingle query can be 
f,art of without compromising the robustness of the result<'). 

Microsoft asserts that additional query volume will al o help itS algorithms to detemline what web pages to 
crawl and index, based on observed user interest of similar web pages. Susan Athey, "Scale in Online Search" 
(Mar. 10, 2012), at 6-7; Microsoft Corp., " Microsoft Response to DG Comp RFr' (Nov. 21, 201 1), ar 63 
(''Queries are a critical com~nent of the user data necessary to identify and rank URLs and documentS for 
inclusion in a ~carch ind.:x''). Moreover, while Bing maintains an index of approximately 43 billion documents 
(as of 1\ovember 2011 ), it '·serves·· only 16 billion of those document~>. The remaining 27 billion web pages 
have not been clicktd on recently enough (if ever) to gtve Bing's algorithms a sense ns to "whether rhey are 
suitable" or relevant to user queries. ld. at 63. Googlt: served more than 200 billion documents, at last estimate, 
according to Sergey Brin, who testified that Google reached this point severn! years ago. Brin Tr. 339:14-23. It 
does not appear that Googlc relies on query volume in order to determine what to index. Udi Manber testi fied 
that Google indexes everything it can. Manber Tr. 34:24-25. 
65 CX-129 (GOOGMANB-000029871-75) (2009), at 73. 
66 See Schmidt Tr. 119:24-120:8 (" .. .. Think of it this way, advertisers don't put in one ad. Th9y put in a 
thousand ads against diffet·ent keyv.·ords and diflerent combinations. So if you have a thousandivertisers and 
a thousand such combinations, you have a million ads that you can choose fro m. So that's clear beuer than 
having a hundred ads - right - because you can [pick] the one which is you know, the person ho wants 
cnmping equipment that's blue in New Hampshire"); Urin Tr. 192:10-14 ("Having a good selection of 
advenisers to choose from definitely helps having the option of producing a good ad. no question"); id. at 
193:20-24 (agreeing that having more ads means that Google is more likely to have the right ad for the right 
user at the right time). See al.\o, e.g., CX-81 (GOOGROSE-000013304-12) (2004), at 6 (''More advertisers 
(and the ads they bring with them) increase overall ad~ quality by increasing the number of total 'choices.· This 
is ye t another C\ amplc of a positive feedback andfor scale effect"). 
67 See Schmidt Tr. 73:2-23 (''Having more adveniscrs fi lls out your offering ... . L l]f you have one adveniser, 
only one, and I hen t11e ad is- is- the '"-Wng ad - obviously, more advertisers up to some point of diminishing 
returns does acmally kind of rill out your portfolio"); Wojcicki Tr. 110:16-22 ("Well, I think when we have 
more 11dvertisers we're able to cover more topics''). See ulso e.}(., GOOC.BRIN-000019771 (unpated, c. 2004), 
111 51 (''More advenisers improves partner monetization: more ads on more queries (covcrngc, CTR). More 
competitive auction (CI>C). Overall, higher moneuzatinn (RP\11)"). 
~>M See Brin Tr. 171:24-173:6 (Google relies on what ad a u'>er click on and how the user engages with the ad 
to determine whether to show an ad. how to rank the ad, and how to price the ad); Schmidt Tr. 78:13-22 (more 
ads gtves a search engine "more at-bats,"' or ··more opportunities to show that ad"); Wojcicki Tr. I 04: 17-19, 
105:20-106:9 (testifying that '·we determine reJe~.ance mo tly by do we see the users have clicked on these 
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publishers and advertisers''). Cf GOOGFOX-000025982-83 (2010). at 82 (noting that recent P{ess article is 
" premised on the notion that MSFT and Yahoo are not able to take full ad revenue advantage ofP1eir search 
query share. which may be true''). I 
711 See Schmidt Tr. 74:3-8 (agreeing generally with the concept of the •·virtuous cycle,'' and testifying that 
" [tjhe:.c arc :.calc bu~incss[es). You want to get to scale . . .. Larger indices: more advertisers; obviously, more 
revenue: more reach ... those sorts of things."): id. at 85:~-87:20; Hrin Tr. 225:17-227:4 (agreeing generally 
with the concept of the "virtuous cycle"). See also Preston McAfee, Presentation, "Scale, Data, and Machine 
Learnmg: Solving the Search Problem" (201 1), at 6 ("scale, liquidity, and nccess to data results in a virtuous 
cycle"); ~icrosoft EC Submission at 17 ("for smaller ~carch engine;;, scale generates a 'virtuous cycle' that 
ropidly improves quality"). 
77 SeeSchmidt Tr. 178: 17-179:5 (" ... . There' s some evidence ... that we're past the point wh re there'sany 
particular benefit of using the user . .. inforn1ation to improve [search quality on tail queries]. In other words, 
we ltave enough users already that more users don't m11ke it much better."); id. at 284:3-286: 18 (same); Brin Tr. 
145:7-153:6 (discussing scale curve and diminishing retl.lrns; testifying that, wbile data sources ¥e "still 
valuable, but you know . . .. you'd have to like double or ten times them to get you know, materially better"; 
agreeing that Google' s search quality will not improve signi fi cantly based on additional queries today; and 
testifying that if Google had l 0-20 percent fewer queries today, this would create a "pretty marginal difference" 
in search quality): Mnnber Tr. 150:14-23 ("Well, obviously, after a while, there's a climini:.hing return for 
data.''). See ab,o e.g., CX- 129 (GOOGMAJ';.B-000029871-75) (2009), at 73 (Google chief economist Hal 
Varian argues that mcreases in data are subject to "diminishing returns''): Michael L. Katz et al., "An Economic 
Analysis of~ticrosoft 's Allegations that Google's Conduct Harn\S Competition by Reducing Bing' s Scale" 
(May 14, 20 12). at 46 (·'RenetitS of scale in search are subject to diminishing r.:turns. Click-and-query data are 
an in1p0rtant input to Google' s search algorithms. but the value of incremental data in providing relevant search 
results decreases as the amount of data available to those algorithms increases"); ld. at I 04 ("the effect of 
incremental advertiscn; on search monetizmion are subject 10 diminishing returns"). 
7
g Brin Tr. 154:5-14. Brin did not state this premise as a mathemnrical certainty, only ns an illustration of the 

"diminishing returns'' curve. Preston MeA fee. Yahoo''!. lom1cr chief economist, suggested that "having 2-3 
times as many us~r obsc:rvarions,'' particularly for •·tai l'' queries, would result in substantially more than a one 
percent increase in quality- indeed. doubling a ~earch engme's queries would be ·•an enomlOus Jl.(lvantage." 
McAfee suggested that a 3-to- 1 ad,·antage in query volume could result in a 70 percent increase in "precision~ 
for that !>Carcb engine·~ ability to answer unique queries. PreSton McAfee, Yahoo!. Presentati014 "Scale, Data, 
and Y'lachine Learning: Solving the Search Problem" (20 11 ), at 8. 
7~ See Brio Tr. 154: 15-158: 18 (testifying that, based on publicly available infonnation of Microsoft's query 
volume, be doesn't believe that additional query volume would significantly improve Microsoft's search 
quality). See al.~o Michael L. Katz et al., "An Economic Analysis o f Microsoft's Allegations th11t Google's 
Conduct llanns Competition by Reducing Bing's Scale" (May 14, 20 l2), at 47 (arguing that, " bfcause of the 
diminishing value of additional click-and-query data and Ring's substantial and growing query ~olume, it is 
unlikely that query dnta from Google's exclusive syndication and distribution arrangements would provide any 
considerable value to Bing"); id. at 104-I 05 (Microsoft aln.:ady has~· signilicant number or advenisers; any 
increase in ads volume or clicks would result in insignificant additional yield). 
~0 See ~icrosotl FC Submission, at 26 ("The marginal return!> for additional scale decrease once a platfom1 
reaches a certain scale") (Mar. 31, 201 I): Susan Athey. '·Scale in Online Search" (Mar. I 0, 20 12), at 9 (''as 
query volume grows, RPS grows quickJy at ftrSt and then becomes tlatter, as more and more of the most 
important advcniscrs have already been attracted to the platfonn'') . 
M \4icrosoft estimates that, in 1997, the size of the world wide web was approximately 200 million web pages; 
by 2008, the figure was approximately I trillion web pages; and today, there are anywhere between 5 and 2.0 
trillion web pages. Susan Athey, ·'Scale in Online Search" (Mar. 10, 2012), at 11. See a/:;o e.g., Sclunidt Tr. 
33:15-25 (''the rnte of growth of the Internet appears ro he accelerating, so it's gelling- it's gettir g worse faster, 
if you will. primarily because of generation of ... user content"). 
111 Susan Athey, "Scale in Online Search" (Mar. I 0, 20 12), at II . 
~J !d. To this end. Microsoft conducted an experiment in 2008 that t~ted the effect on user engagement of 
reversing algorithmic improvements. :vficrosoft found that, when it moved back to two-year-old algorithms 
(essentially eliminaung two years' worth of user data), the carch engine ··~ignificantly reduced user 
engagement'' with M1crosoft's search engine. /d. at 13. Google came to the same conclusion when it removed 
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Shennan, GWiile l111roduces Book Searches. Search Engine Watch. Dec. 16. 2003, 
hllp: ' xnrchcngmcwatch.com·anicle/20656 I 9•Google-lntroduccs-Book-Scnrche> (Google launched Google 
Print on Dec. 16. 2003}:Tbe abo\e citations are linked-to from. Googte·~ Official Webpage. Our History rn 
Depth, blip. "'W\\ .google.com about/company history·?20 12 (last 'l!>lted Jul 31. 20 12). 
100 \1oycr Tr. 67:3-18. 
1111 GOOG-Texa.~-1325832-33 (2010), at 33. 
101 GOOG-Tcxas-1486915-70, ar 28-29. umerou documenb demonstrate Googlt:'s recogniti n of this 
vcrticalthrcul. See. e.g., GOOG-ITA-05-00U603-16 (2009), at 4-5 (''Stune vertical aggregato+ are building 
brands and garnering ao increasing% of traffic directly (vs. through Google): ... Strong content is improving 
aggregator organic ranking.~ and generating higher quality scores, giving them more free and/or ~ow-CPC 
traflic; . . A growing% of financeftravel category queries are navigational vs. generic (e.g., southwest. com vs. 
cheap n1rfare). This demonstrates the power of these brnnds and risk to our monetizable traffic"j· GOOG-JTA-
04-0004120-46 (undated, c. Feb. 2009), at II (presentation discus~ing the "vertical specialist chflenge," and 
noting that the "potential threats to Google" included "~:nwrir producl.wurclu:.v moving from G ogle ... to 
Vertical aggregators," "Vertical Aggregators taking higher share of'/ast clicks· before sale," an "merchants 
inccc!lsing % ofspend on aggregufors . .. vs. Googlc") (emphasis iu origin~:~ I). CX-158 (GOOG ITA-06-
0021809-13) (2005), at 10 (email from Bill Brougher, o Google product manager, staring, "what ·s the real 
thrcm if we don't execute on verticals? (a) loss of traffic from google.com because folks search elsewhere for 
c;ome queries; (b) related revenue loss for high spend 'enicals hle travel: (c) mtssmg opty if someone else 
creates tht.: platform to build \·erticals; (d) if one of our big competitor.; build'> a conNtellation ofhigh quality 
venicals, \\e are hun badly."): GOOGWRIG-000069488-524 (2008), nt ~!!9 ("Google's core business is 
moneu.cmg commercial queries. If users go to competitors such as Anuzon to do product queries. long-term 
1\l\ cnuc w11J ~uffer. ''); GOOG-Tc.-c.as-0274944-47 (2009), at 44 (di-;cu.o;.,ing crenuon of a slide for the Google 
Board of Du·ectors about vemcals rrom a search persJ)I!Cll\·e, 1 e .. "users going to ag~>regators rather than 
fGJooglc for !>pccific quenes" and an ads perspecti\·e}. 
OJ Set'. c.g. GOOG-ITA-04-0063246-55 (2009), at 47 (pre ... entnuon laymg out "four key vertical growth 
opporruniu~:· mcluding finance (EU), travel local. and retail}. Mollt re~.:ently. Googlc hlb introduced its own 
l>OCial product. Google Plus. "\\-hich competes with Faccbook. T\\ itter. and other soc1al networking sites. &e 
Twmcr IR (Dec. 13. 2011 ): facebook lR (Jan. 24, 2012). 
•cu Ay \1orch of 2004, Googlc had launched the Bera form of a local "enical property to handle local queries. 
Juab Carlos Pere-L, Google Ojjers New Local Search Se1,.ke, Into World, Mur.l7, 2004. 
http://www. in foworld.convt/app I i cations/eooglc-off..: rs-ncw-local-~carch-sc('\: jc~:-561 . 
103 St•e, q: .• GOOG-Tcxos-019741 0·14 (2008), at I 0 (preparing presentation for executives showing Amazon 
queries increasing and Google 's flat or declining, as "a stmtcgic justification for the Product Search 
M()vem..:nt"): GOOG-Tcxas-0971713-27 (2008), at 13 (presentation discussing investing in content acquisition 
to win mnpsflocal}. For example, in shopping, Google committed to massive investment, introdtjced a new 
version of its shopping vertical, and introduced new ways ol' displ!1ying information ti·om the ve~ical. In 2006, 
Ciooglc decided that its comparison shopping site, F'roogle, had failed, and decided to stop work~-g on or 
promoting Froogle, while it worked on its new shopping produ~,;t, Googlt Product Scat'Ch. GOO EC-
0076341-42 (2006), at 41 : GOOG-Tcxas-0213227 (2006). Accordingly, the truflic to Frooglcfi II 
drnma1icnlly. Google launched Google Product Search to replace h oogle in Apr. 2007. Danny · ullivan, 
Goodl~l'e Frooxle, 1/e//o Google Product Search, Search Engine Land Apr. 18, 2007, 
hrtp:; 'senrchengjneland.comigoodbve-froo!Ue-hello-googlc-nroduct-scurcb-11 00 I; GOOG-Tex.as-0216363 
(2007) (discussing launch of Coogle Product Search the following week) Shonly afterwnrd, in May 2007, 
Cioogle launched the product uni\"ersal. See Press Release. Google Inc Cioogle Begms Move to Lniversal 
Search. Release (May 16. 2007), previously a\'ailable at 
http; '" w\v.google.com•intl!en,press/pres~Tel!unh el'\alsearch 20070lli (acces~ed feb. 1, 2012, since remo\"ed 
from this LRL. copy saved by Staff); Da\id Ba1ley, Att lnt>ic/(!r ~ ltew o/Gooxle ·~-Universal &arch. 
prev1ou ly available at http:n~earchenginelaud.com'an-insidcJ"'i-\'icw-of-eooglc-uni"eNII-search (accessed 
l·ebn1ary I, 20 12, since removed from this URL copy of amcle saved by Statl) 
o.. St•P CX-157 (GOOG-Texas-0213579-580) (Oct. 5. 2009). at 580 (including fide for Google .Board 
presentation. "Vertical Search: \1.ak.ing progress on multiple fronts." tdcnufymg Google venicals in images, 
books, products. oews, travel, health, real estate, finance, and mongage ). Google launched Google Finance on 
Mar. 21, 2006. AC r-.arendr.-10 & Katie Jacobs Stanton, Spring ts the Seusnn fur Love (and Data). Google, Mar. 
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11~ For example. in 2008, Google had the goal to -[i}ncreasc google.com product c;earch inclusion to the level of 
googlc.com searches '~ ith 'product intem'. while presel"\ ing click through rate:· COOG-Te~as-0227 I 59-66 
(2008). at 60 ("2008 goal'" for .. Google.com lntegrauon''). Google had a goal for the first quarter of2008 to 
mcrcasc the tnggering of the Product Universal to 6°1. for English Sites. GOOG-Tcus~l36963-65 (2008). at 
63. In the second quarter of2008, that goal changed to mcreasmg top OncBo" coverage by 50 percent and top 
CTR by I 0 percent, and to " (i]ncrease coverage on head queries. For example, we should be triggering on at 
lca.\lS of the top 10 most popular queries on amazon.com at any given time, rather than only o!." GOOC­
Tcxas..Q227159-66 (2008). at 60. To increase triggering on head queries. Google also implem ted a change to 
mggcr the Product Universal on google.com queries if they appeared often in the product verti I. "Using 
Exact Corpu~boost to Trigger Product Onebox'' compares querie on www.google.corn with qu ries on Google 
Shopping, triggers the Product OneBox if the same query is ofte1\ searched in Google Shoppin< and 
automatically places the universal in position 4, regardless oft he quality of the universal result or user "bias" 
for top placement of the box. GOOG LR-00330279-80 (2008) (Launch Report for algorithm c ange). 
IZU S~te, e.g., GOOG-Texas-0233970 (2007) (mandate from executive meeting lo increase app arance of 
Univcrsul Scorch results for all product-related queries os quickly n.q po~siblc); COOG-'I'cxas- 004148-52 
(2007),nt 48 (''Larry thought product should get more exposure"); COOC-ITA-04~004 1 20-4 (2009), at 36 
(pre~ent11tion stating that Google could take a number of ~tcps to be "#I" in vertical~. includingj"[e]ither 
I getting) high traffic from google.com, or [developing] a separate ~trong brand," and asking: "How do we link 
from Search to ensure :;troog traffic without banning user experience or Ad Words proposition for 
ach.enlse~'!"); GOOG FOX-000082469 (2009). at 4 (pre~entation note:. that Mongnge OneBox on Google.com 
"dnvc tmffic to con umer front end"). 1n order to speed up market share m shopping for Google, the shopping 
team wonted a .. Lrdtegie direction to dial up google.corn inclus1on.'' and hod n hst of :.ession metrics showing 
Google nt #8 behmd eBay, Amazon. Shopping.com. Shopzalla, etc. GOOG-Teu~Y-0 197424-29 (2008), at 24. 
l! l GOOG-Texas~l91859-61 (2008). at 59 (reducing the frequency of the product un1versal would "ced[e] 
recent shnre gruos to comP'!ti tors''): GOOG-Tcxas~214339 (2008) {Jen F itl))8tnck noting. ~Long term, the 
product ~reb team feels strongly that PS-unh ersal t~ cnlicalto mamtain and incrca.-.e the share of product­
related (and therefore h1ghly commercial) queries that people do on Google."), GOOGEC-{1069974 (2009) 
(cmatl from John Hanke, bead of Google local. to ~1anssa Mayer. "long term. I thank we need to commit to a 
more aggressive path w/ google \\''here we can hO\\ non-\~>ebpage rc~ult~ on google outside of the uni\·ersal 
'box· ... most of us on geo think that we won ·t win unless we can inJeCt a lot more of local directly into google 
rc:-.uiL.., ."); GOOG-Tcxas-0199877-910 (2008). at 909 ("Google's key ~trengths are: Google.com real estate for 
the - 70MM of product queries/day in US!UKJDE alone"); GOOG-Tcxas-0909676-77 (2009), at 76 (John 
llnnkc noting, "I think the mandate has to come down that we want to win (in local] and we are willing to take 
some hit~ (i.e., trigger incorrectly sometimes). I think a philosophical decision needs to get made that reS\Jlts 
lhat are not web loearch results and that displace web pnges are "OK" on googlc.corn and nolhinf to be ashamed 
of. That would open the door to place page or local entities as ranked results outside of some ·J~:al universal ' 
container. Arguably for many queries _all_ of the top I 0 results should be local entities from o~ index with 
refinement options. The currently mentality is that the googlc results page nccdb to be primarily about web 
pages, pos~ibly with some other annotations if they arc really, really good. That ' ~ the big weak ess that bing is 
shooting at w/ the 'decision engine' pitch - not a sea of pointers to possible answers, but real an vers right on 
the page . .. . "). 
P l In the spring of2008, Google estimated that the top placement of the Product Universal would lead to an 
"annunli7cd los of$154 million'' on product queries. COOC-Tnas~ l 78597-607 (2008), at598 ("Product 
Search Uni\CI~IIIoiUba~:k Experiment~). The ath cr1i~ing lei! Ill rcttuc,ll.:d thut the Product lJnh.-ersal trigger 
lc:.s frequently to reduce the loss of ads revenue. The Product Search team objected, presenting to executives 
that. Google must retain and grow product queries: .. We face trong compeution and must move quickly. 
Turning down one box would hamper progress as follows - Rankmg: Losing click data harms ranking; 
[t)nggcring Lo ing CTR and google.com query distribution dotntriggenng accuracy; fc]omprellensiveness: 
Losing traffic hanns merchant growth and therefore comprehensiveness: (m)erchant cooperation: Losing traffic 
reduces elTon merchantS put into otTer data, tax, & shipping; PR · Turning ofT one box reduces Google ·s 
credibtlny an commerce: [u)ser awareness: Losing shoppmg-relnted I.; I on google.com reduces awareness of 
Googlc's -.hopping feature~ ... GOOG-Te.xas.-0178597-607 (2008).at 607. Rathenhan reducing triggering of 
the Product universal, Google moved it down Jrom po!>ition I to pos111on 4 on the page, which reduced some 
cannibulitation from the ads. See irifra note 138. 
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posttion. if u.~ers clicked on other lower-ranked propenies. the property's rank would gradually decrease. Click­
through rote is an imponant factor in detenninmg the relevance of other website~. See supra p. 14. 
~) \1ayer Tr. 275: l 0-276: I J. 
'
6 to-occurrence signals were used in many ,·emcal areas. Regardmg Google Product Search. see. e.g .. Mayer 

Tr. 272:7- 277:8 (explaining that Google used the occurrence of compamon s~~pm engines at positions 1-3 
tn the '"eb ranking to boost Google ·s product universal to position one, because n C E would appear if it has a 
highly relevant product to the query, and, thus, Google Product Search must also ve a high!y relevant 
product) (citing GOOG-Texas-0214363 (2009)). See also GOOGLR-001619 8-80 (2009), at 78 (launch 
report enti tled "Product universal top promotion based on shoppmg compans n [site) prescncen that relies on a 
list of''blcsscd sites" to trigger top promotion of product universals); GOOG 162103 (2009) (listing 
sites). Regarding Google Local, a local sites trigger - using, for example, Cit Search and YelpJ appears to 
have been introduced in 2007, see GOOGLR-00297666-69 (2007), at Mi (''add~.: I a 'cooccurrin sites' signal to 
bias ourselves towut·d triggering when a local-oriented nggregator site (i.e. City, rch) shows u in the web 
re ults")~ COOC-Tcxas-1324737-39 (2009), at 38-39 ("final trigger ... inctu es web-based sigtlals such as 
yelp et nl''). Regarding Google Books, Go0gle used Amazon ns a trigger, see GOOG-Tcxas"O l~6298 (2009) 
(For bouks, we use Amazon as co-oc~urring site"). Google appear~ to have considered a trigger for the financ 
"OneBox" based on the presence of finance sites in organic results, but his not c lear it was launched. 
COOGLK-00257663-75 (2UOK), at 68. 
ll7 Sec (;OOGEC-0066150 (2009); GOOGLR-00162615-1 7 (2009), at 15. Oooglc ha:; provided some 
evidence that it has discontinued this practice with respect to Google Product Search in Dec. 20 I 0. 
m Google d id. at times, lower the position of certain Universal Search results. For example, m 2008, Google's 
search quality team recognized that Google Product Search resultc; were often of poor quality. See CX-168 
(GOO G-Teus-0214363) (2009): GOOGWRJG-000041022-23 (2009). at 22; GOOG-Texas-0197396 (2009); 
GOOG- feus-0 I 80522 (2008), at 22 ("With regard to middle/top lhrc~hold. raters say it goes at the top but 
clicks metrics suggest middle''). Around the same time. the Google adverrismg team expressed concern that the 
photo • pricmg infom1ation. and other rich data provided b) the Google Product Search diverted users· attention 
from ads, resulting in fewer clicks on ads. In the spring of2008, Google esumated that the top placement of 
Googlc Product Scttrch would lead to an "annualized loss of$1-4 million" on product queries. GOOG-Texas-
0 178597-607 (2008), at 59S ("Product Search Universall loldback t-.xperimem"). In response to bot:b concerns, 
Googlt.! launched a serie of"aggressive demotions" to mo\.e most Google Product Search resul~ dow11 a few 
positions on the SERP. See GOOG-Texas-0178597-607 (2008), ut 598 ("Product Search Universal Holdback 
Experiment'') (''We a re executing an aggressive plan 10 further improve google.com user experience for 
products that we estimate will reduce annualized loss from - $130mm to - $45MM within 4 wee~s"); GOOG­
Texas-0214409-11 (2008), at 9 (Nick Fox writes that "the product search team sttid they were going to do a 
bunt:h of things to dramatically reduce the negative [revenlle] impact of the producl .... "); GOOG-Texas-
01 78597-607 (200~). at 605 (estimating that these changes would result in tho percentages ofG~ogle Product 
Scllrch in posJtioru; l, 4, and I 0 going from "85/0/ 15" to "40/35/25," and a corresponding reduc~on in loss of 
advertising revenue from $154 million to $70 million). Speci lically. in .I n I. 2008, Google made three algorithm 
chAnges to ''aggressively demote" more top OneBoxcs to middle Onel3oxes. GOOCYIAN.B-000056049-54 
(2008), at 50. These were: (I) "Product Search Universal Triggering 2.0 [which) mainly moves them to a lower 
position", id., (2) "Using Exact Corpusboost to Trigger Product Onebox'', which compares queries with queries 
on Ooogle Shopping. triggers the Product OneBox if the same query is o ften earched in Google Shopping, and 
automatically place:; the universal iu position 4, COOGLR-00330279-RO (2008). at 79 (Launch Report for 
11lgorithm change); and (3) ·•Aggressive Demotion to Middle for Product Universal;' which demotes from 
posnion one to position four if the product OneBox docs not meet a higher relevance thre1,hold, the first \Vcb 
result is navigational with high probability, or rwo out of the top three results are for a manufacturer. This 
chnnl:lc demoted about 51 percenr of top product OneBoxes to the middle). GOOG~1AI\B-000055473-76 
(2008). at 73-74 (Launch Report for algorithm change). See CX-168 (GOOC-Tcxns-0214363) (2009); 
GOOC-Te\as-0 197396 (2009). The '·aggressiveness" of the demotion effort is dcbalable. as Google continued 
to dasplay Google Product Search results in the fourth posauon. And even these minor demotions were 
apparently quite controversial within Google. For example, Y1arissa Mayer " threatened to come to quality 
launch review to defend keeping product universal a t [posi tion] I:· COOC.WRIG-000041022~23 (2009). at 
22. In any event, these demotion efforts were short-lived. as Google quickly moved Google Product Search 
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Googlc does not allow comparison shopping s ites to ad' cni~ in ad!>'' ith graphics such as Product Listing Ads 
and Product Extension Ads which have higher clicks and convcrs1ons than tcl\t ods). 
1
\

1 
See Response to the Microsoft Economist Report on ' 'AoticompetiU\e Orgamc Search \1anipulationM (JuL 7, 

201 1) (swtmg the Panda update ·-was designed to ensure a h1gher ranking for high-quali ty ites with original 
content and mformation and reduce the ranking of, inter aha, ·content fanns, · I.e . . low-quality adioriented 
wcrnmcs. typically containing content copied from other websites."); Fconom1c Response to the {:omplaints by 
J·oundem and Ejustice.fr- RBB Economics (May 12. 20 I 0) (" ... Googlc applies a set of rules designed to 
prevent :.itcll that contain inappropriate content, malware or non-original content from showing up high in its 
search and ad results."). See also Google"s Webmaster Guidelines, Little or No Original Conten~ 
\lllo:f/supoon.google.com/webmasters/binlanswer.py'!hl""cn&answcr66361 (last visited Jul. 2, 0 l2) 

1-1 Although Google originally sought to demote all comparison shopping websites. after Google raters 
provided negative feedback to such a widespread demotion, Uooglc implemented the current ite tion of its so­
called "diversity" algorithm. See GOOG-Texas-0179485-92 (2006), at 85 (identifying shoppin~comparison 
sires tor demotion); GOOGEC-0148152-56 (2007), at 53 (tesring algorithm thnt would result in 'SERP 
declines between 8 and 20 percem•· for shopping comparison sites); GOOGMANB-000007246 7 (2007), at 
46 (launching the algorithm in Dec. 2007). Googlc claimed that the goal of this algorithm was to "increase the 
diversity of Coogle· s search results for product related queries.·· S.:~ Response of Google to DG 'comp (Nov. 
22, 2010). Ill§ 2.2. p. l . 

Initially, Google compiled a list of target comparison shopping sites and demoted them from the top 10 
'"cb results, but users preferred comparison shopping sites to lhe merchant sites that were often boosted by the 
demotton. COOGSI~G-00001411 6- 1 7 (2006), at 16-17 ("We had moderate losses when we promoted an 
ctailer page which listed a Slllgle product becaw.e the raters thought this was worse than a bizrate or nextag page 
'"hich listed several imilar produc~. Etailer pages which listed multiple products fared better but were still not 
considered better than the meta-shopping pages like biaate or ncxtng .... "). Google then tried an algorithm that 
\\Ould demote the CSEs, but not below sites of a cenain relevance. GOOGEC-0168032-33 (2006), at 32. 
Agnm. the experiment failed. because u;;ers lilced the quality of the CSF ites. GOOGSJNG-000014375-76 
(2006). at 75 ("The bizratelnextag/epinions pages are decently good results. fhey are usually weU-forma[t]ted, 
rarely broken, load quickly and usually on-topic. Raters lend to like them I make Lhili point because the 
replacement pages that we promote are occasionally otT-topic or dead links. Another positi,•e aspect of the 
meta-shopping pages is lhatlhey usually give a variety of chotces . ... I he sin~;le etaller pages tend to be single 
product pages. for a more general query. raters like the' ariety or choice~ the meta-~ hopping site seems to 
&•"e.") Googlc tried another experiment which kept a CSE within the top 5 re)ults •f it was already there, but 
demoted others •·aggressively.'' /d. at 76. This too resulted tn slightly negative results. /d. 

Unable to get positive reviews from raters when Google demoted comparison shopping files, Google 
changed the raters' criteria to try to get positive results. Previously, ra ter~ judged new algorithml by looking at 
search results before and at1er the change ··side-by-side" (SxS), and rated which search result was more relevant 
in ench position. GOOGEC-0168014-27 (2007), at25. After the ti rst sel of results, Googlc ask~d the users to 
instead focus on the diversity and utility of the whole J;ct of results, mther than result by result, telling users 
explicitly that ''if two results on the same side have very simi lar content then having those two rekults may not 
be more vuluablc than just having one." /d. at 23. When Googlc tried I he new rating criteria wi th an algorithm 
which demoted CSEs such that sometimes no CSE~ remained in the top I 0, the test ngain came back "solidly 
negative." ld at 19. Google again changed its algori thm to demote CSEs only ifmon! than two appeared in the 
top 10 n:)ult.s, and then, only demoting those beyond the top two. With this change, Google finally got a 
slightly positi\e rating in its "diversity test'' from its raters. Jd a1 16; COOGEC..O I48152-56 (2007), at 52 
(''Launch Report: Shopping Comparison Demotion"). Google finally launched this algorithm change in JuL 
2001 GOOGEC-0014649 (2007) (launching at one: Googlc:: data center); GOOGMANB-000007246-47 
(2007). at 46 (launching to all remaining Google data center). 
I(( Rn:nt Rangen. Google Goes Boom on Low Quality Siles .. So Tile!' Sa) , Search Engtne Watch. feb. 25. 
20 I I, IIIIo; ~e;m:hcn~;inewatch.oom'anicle/204996 1 'Googk-Go"'l>-Boom-on-Lo" -Ouality-Sites ... So-Thev-Sav; 
A mit Singhal & Man Cutts, Finding .\-fore High Quality Sites in Search, Google Blogo;pot, Feb. 24, 20 II, 
httnJ· googleblog.blo~not.co!llJ 20 ll /02!finding-more-hil!lrqual iry-,ires-in, ht mi. 
'"' Google detennined which websites would be demoted in t~o '~ay:.. First. Coogle had a grou of"spam 
mten." manually rate whether c.:nain websites would be labeled as "content farms," and thus, su ·ect to 
demotion. GOOGHUFF-000089790-93 (2011), ar91. Googlc provided specific instructions fo its spam 
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ofl"by 31% and 25% respectively''); Shopping. com Data Submission (20 12) (showing drop in visits from 1.62 
million to 1.17 mill ion for the weeks before and after the econd Panda algorithm launched in the first week of 
Apr. 201 1 ); Dealtime Data Submission (2012) (showing drop in visits from I .38 million to 0.508 million in the 
weeks before and after Panda initially launched in Feb. 20 II). The drop in tr.tffic to those websites also affects 
merchants, who prefer getting traffic from mult iple l:lourccs. The monthly trnnic from Pricegrabber and 
Shopping.com to Amazon dropped from the end of Feb. 20 II through the end of Oct. by, respectively, 35 
percent and 30 percent. Amazon CfD Response at 13. In addition, while traffic from Feb 20 I 0 to 20 II 
increased 99 JNrcent, traffic from :\1ay 2010 to 2011 decreased by 12 percent. ld. at 14. Staff has collected 
evtdence of several declines in traffic to other competing verticals due to change!> to Googlc's SERP. See, e.g., 
FTC-NEXT-00000005 (20 I 2), at 70 (2007 search result rage removal resulted in drop from about 900,000 to 
about 500,000 visits). 
til.~ See, q~. , GOOG Ji:C- I 068069-72 (2009), at 70 (Comparison Shopping Demotion - "This project is likely to 
lll.'fecltn1ffic flow to comparison shopping sites. The document located at rcited document) giv~s a detailed 
account of how this affects the number of impressions of various sitcs. The sites that lose the mqst impressions 
are, as expected, comparison shopping sites. The ~ites gaining impressions arc retailers and even some 
governmunl and cuu !lites."); GOOGEC-0148152-56 (2007), at 53 (Comparison Shopping Demotion - "The 
large comparison shopping sites see SERP declinc~ bctwccn 8 and 20%''); GOOGEC-0015560-66 (2007), at 
60 (With re ·peci to removing search result pages from the index. '·Jn the end here the various Google 
Impression~ the stores will be losing (not necessarily traffic to the stores, but correlated): ebay- 3.6M 
impressions, amazon 2.3M, dealtime- 150K, epinion~ - 200K, kelkoo - 6201(, O\'erstock - SOK, pricegrabber 

70K, shopping.com - 500K''). 
tMI See, e.g., GOOG-Texas-1265906 (2010) (email noting that Google's local property now .. dwarfs all other 
local si te!. in the world"): GOOGFOX-000029790 (201 I) (discussing traffic increase since launch ofGoogle 
Advisor vertical). 
110 GOOG-Texas-0 199877-910 (2008). at 906. In its new itcrntjon, Google Product Search took traffic from 
competing compari~on shopping sites, despite some ·'prclly terribly embarra~:.ing failures" with regard to 
rerumin.g relevant product results. See GOOGWRIC-000041022-23 (2009). at 22. See also GOOG-Texas-
0192014-18 (2010), at 16 (email noting that Google's product universal has increased shopping queries on 
Google) and. related, GOOG-Teus-0004101-04 (2010) ("Product OncBox Trollie Impact Analysis''). 
7 1 GOOG-Tcus-0 199877-910 (2008), at 907. 

172 GOOG-Tcxas..0265014-16 (2010), m 14. 
" NexTag CIO Response at 13. 

174 !d. at 12. 
11~ Websites ~ngageu in --scraping,'' according to Google's lnunch report for "scraper demotion" are sites "that 
have authorud less than 15% of their content .... " GOOGMANB-000037864-75 (20 1 1), at 65. 
176 Sec, e.g., GOOC-Tcxas-1380771-73 (Jun. 2009), at 72 (email exchange discussing "scrapit1" review 
content rrom Yelp in lieu of reaching distribution agreement with Yelp); see also Yelp IR (Jul. f· 201 1); 
TripAdvisor IR (Jul. 6, 20 11 ); Amazon IR (Nov. I 8, 20 II ). 
171 See, e.g, COOG-Tcxas-1380771-73 (2009), at 71-72 (discu~sing importance ofGooglc Places carrying 
better re\ icw content from Yelp). Google has since ceased scraping content (as of Jul. 20 11), in. a "voluntary'' 
move allegedly designed to transition its own local vertical property into focusing on "original content." See 
Google IR (Jul. 20, 20 I I). 
m See, e.g., FTC-YEL.PTX-00000163 and FTC-YELPTX-00000164 (2010) {email from Google to Yelp 
auaching standard Google license agreemo::nl). 
119 See, e.g., Shopdlla IR (Feb. I, 2012) (stating that Shopzilla does not have the leverage to negotiate the terms 
of the f~:ed license: it is a take-it-or-leave-it agreement). 
l8() GOOC-Tcxns-0240698 (2009). 
tRt GOOG-Texos-0182336-38 (2009), at 36-37 (discussing Ooogle's use of ''scruping" Amazon's website to 
obtain Amazon Sales Rank of products, not available via Amazon's feed). 
I liZ See supra note I 65: ~ee also e.g., TripAdvisor IR (Mar I 2, 201 2) (\\Cb publi~hers "depend on search engines 
to gain visibility. Otherwise they jLBt remain ao; tiny blips of information. Without the card catalogue, nothing 
is going to get found in the library. Because Google i" dominant in organic eareh, the ecosy tem depends on 
its services") Websites believe that they need to make all of their content available for Google to crawl 
because this will improve their trnffic from Google. Fir<;~. websites believe that the more original content they 
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alter we replicate thei r fe11turcs)"); Hanke Tr. I 07:6- I 09:7 (citing CX-0055 and discussing risk that if Google 
launched itS own site, pam1ers pulled their review contenr. and users didn't contribute reviews, then Coogle 
would risk having no review solution). 
t?J GOOG-Tcxas-0996561-62 (2007), at 61; see afro GOOG-Te'<as-1 074268-69 (2007), at 69 (email from 
Yelp CEO Stoppelman to Coogle's John Hanke upon teaming about .. the Coogle review feature in Maps", ·'Jn 
the interest of giving us enough time to m:gotiate in good faith, I'd like to rcque:ot that you remove our revie'v 
and photo content from Google Maps before launching your feature next week We're very uncomfortable with 
Coogle launching a directly competitive feature and we'd like to opt out while dtscussing what might be done to 
alleviate our concems. "). 
1'"' GOOGROSE-000082811-48 (2009), at 41 ("We have partially ended up where we feared we would in 2007 
... 3"' party content providers abandon Google ... Limited success with our Reviews ... Users b~gin to start at 
review sites for key Clltcgoricslregions ... "). 
19s Sec' Yelp IR (M11r. 5, 20 12). ·l 
196 GOOC-T cxus-0863053 (2009) (Eric Schmidt noting, wh<.~n Yelp tumed down Google 's offe ·s, "as ym1 can 
see the deal is apparently otf ... [instead we need to] continue to build a g reat reviews product here at Google." 
To this John Hanke responded "we'll come to the oc in jan w/ a plan. my sense is that we should be prepared to 
invest some real money($ I OOM?) building this up. It will require us spending on things (community managers 
a well as technolot;ists. city-by-city community build1ng, c1ry-by-ciry marketing) that have been hard for us to 
wrap our anns around and commit to in the past. ... " Eric Schmidt re ponded, "Thanks. I completely agree 
with your approach here and will definitely fund it ! ! thanks"). 
197 John Hanke, Introducing Goog/e Places, Googlc Blogspot. Apr. 20,2010, 
hnp:/lgoogleblog.blogsoot com/20 1 Of04fint roduc ing-google-places.html#! (20 I 01(!4/i ntroducing-google­
p.lliccs.html. 

IJ8 See John Hanke, Introducing Coogle Place~. Coogle Rlog pot, Apr. 20, 2010. 
http:/lgooglcblog.blogsoor. com/20 I 0/04finrroducing-google-places.htmltt!i20 I 0/04/lntroctucing-google­
R'accs.hunl. 
'i'l GOOC-Tnos-1363574 (Jul. 26, 20 l 0) (" ... I noticed you 'rc st1ll using excerpt<~ of our review content in 

local withoutliccn'\c and counting them as Google ' reviews·, yet you've demoted Yelp to the bonom regardless 
of freshness (happy to di cuss. but we're not ok with th is u~c of our content)"). 
:!tlO TripAd"isor IR (Mar. 12, 2012). 
:!Ill Jd. (explaining thut although TripAdvisor received some traffic from Coogle's Plnceq property, once Google 
became competi tive with TripAdvisor, TripAdvisor had n reason to terminate the license, and the loss of traffic 
was very small). 
201 /d. 

~03 See CX-67 (Ciooglc Rlog, "Place Search: a faster, easier way to find local information") (2010) (''Today 
we're introducing Place Search, a new kind of local search result that organiZl:~ lh~,; world 's inloiTnation around 
places."): COOC-Tt'xas- 1012889-92 (2010), at 89 ("rMarissa Mayer's] current proposal distinguishes between 
Search and 'Content' (Non-Search] pages, and accurate ly deems our 'current' Place and Product Pages to be 
·content' [Non-Searchl pages, and concludes: partners ~<hould be allowed to choose whether the>' want to be 
included in such pages. I believe we all agree with Marissa on these (and all other) ideas . . . "). Websites permit 
or block web crawlers from crawling their sites by including a robots. txt file on their web site See. e.g., 
www.yelp.comtrobots,txt; www.amazon.com.lrobot-;.txt; M\W.google.com'robots.txt. These files provide VCI)' 

crude capabilitie~. telling crawlers whether they can crawl data or not, not how the sites may use that crawled 
data Websi te:, that are not crawled are not included in Google \\eb index and do not show up in organic search 
resultS. Coogle's Webmaster Tools, Block or Remove Page:; Using a RoboL'>.lXt File. 
http:/fsupport.google com/webmastersibin!answer.ry? hl en&an~wer 156449&tomc 1724262&crx=topic (last 
visited Jul. 2. 20 12). 
:!(1

4 GOOG-T exas-1041511- 12 (2010), at 12 ("rcmc>vc blacklist of yelp (reviews I from Web-extracted Reviews 
once provider b11scd Ul livc"); GOOG-Texas-1417391-403 (201 0). at 394 ("stating that Goo~le should wait to 
~blish a blog post on the nev. UI until the change to "unblacklist Yelp~ is "live"). 
- C OOC-T cxos-0222679 (201 0) ('T he competition in this space comes from two \\Cakncsscs: l. We do not 
have much user-u~er or user-business communication on the Google platfonn. This is both a cultural and 
technological issue. 2. We do not have a complete solution "'Tt local businesses. We run the risk that 
competitOrs like facebook, twitter and yelp become the site where local busine..;;scs arc discovered and interacted 
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216 GOOGMA YE-000062536-537 (2011). at 36 (Marissa Mayer wrote to Jeremy Stoppelman, "we do not 
have the ability to immediately customize which search features a website is included in."). 
217 See, e.g .. Hanke Tr. 143:20-144:8 (citing CX-61, GOOG-Texas-086451 7-518 (2009), on providing per­
domain blacklisting for Google local); Goodrow Tr. 1 I 6: 12-119: II (discussing a few methods of preventing 
product content from appearing in Google Product Search). Moreover. Google has also proposed to adhere to 
commit to prectsely such an "opt-out" feature in its propo~al to the EC. See Google-EC Settlement Proposal at 
15-16. 
:I• Mayer Tr. 223:11-224:7. 
219 Avni Shah. Th(! Ongoing Evolwion of Place Pagl!.:., Google Lat-Long Blogspot, Jul, 21. 2011, htm://google­
latlons.blosspot.corn/20 11/07/ongoine-evolution-of-place-pages.html. ("Based on careful thought about the 
future direction of Places pages, and feedback we've heard over the past few months, review snifpets from 
oth~r web sources have now been removed from Place pages. Rating and review counts reflect nly those 
that 've been written by fellow Google users, and as a part of our continued commitment to help' g you find 
what Y0\1 want on the web, we're continuing to provide links to other review sites so you can ge a 
comprehensive view of locations across the globe.") 
m See, e.p,., Goodrow Tr. 35: 18-22; 80:1 1-22; R I: 11 -23; 109: I S-110:7. 
w See. e.x .. Goor.lrow Tr. 77:2-16; 114:2-12; 164:18-1 65:9; 185: 14- 186: II. 
m Amazon Cl D Response at 28. 
~1 /d. 

u~ GOOGBRA0-000049034-35 (2010) (including email from Ama7.on executive Steven Shure regarding 
.. Coogle's use of Amazon's customer product reviews und ratings-). 
~ GOOG-Texas-1039100-101 (2010). at 100 ("As I said on our call. we would like Google to no longer 
display or incorporate the Amazon product reviews information. including text and stars/rutings, which it 
ingest:; (through] its natural search crawl, witlun Google Product Search .... We ask that you remove the review 
excerpts fro m the display and the star rd tings from your ovcr.tl1 product ra ting calculation. Their current use is 
without Amazon's permission .... We would like you to get back to us in a week. by September 3td, with a date 
b) which Googlc will be able to remove Ama£On revic:w information from product search. . .. on the surface it 
would seem that we are simply asking you to make a change which din..-ctly pamllcls the recent changes Google 
has made in db'J)laying Yelp reviews in Google Places .... Amazon's product review content represents a 
similar propril!tary asset and we do nor want it to appear in Coogle Product Search."). 
1~ COOGRO f:-()00078506-08 (2010), at 6 (''We arc preparing to remove Amazon's product reviews since 
they gave us until Friday of next week."); f'.OOG-Ten s-1 012889-92 (20 10), at 90 ("Amazon- let's tell 
Amazon that we were planning to change [the user interface 1 anyway, but since we are a few weeks away from 
making revisions !llld because of [technical uncertainty J we will in the meantime take their content out of 
Product pages by ldate] ... stress that we're doing this out of respect for the relationship, but that our decision 
!doesn't represent a change in policy}"). ± 

27 Amazon CID Response at 15 (explaining the value of Ama:£on's "massive amounts ol\:usto er ratings for 
the millions of products in its catalog" is that "they accurately aggregate customers· reviews abo t any given 
product and enable consumers to quickly assess the perceived qut~lity of a product without having to read often 
lengthy text reviews''). 
~lll Jd. at29. 
;

29 /d. at 2&-29. 
2l6 /d. 
Dt Goodrow Tr. 47:2-49·13. 
~12 /d. at67:6-68:1. 
m ld. at 74:5-79:20. 
HI See. e.~., Goodrow Tr. 44:5-46: II (describing benefit of having ft product catalog and that with Froogle, 
Ooogle tried one method of developing a product catalog, but were not successful in the method that they chose, 
namely, clu.-;tering); GOOG EC-0 134533-631 , at 617 ("We've demon~tratcd that un~upcrviscd clustering 
doesn't worl.. . ·'). 
m Amazon CID Response at 32-34 (detailing the considerable ~:.ourcel> Amazon ha~ expended in developing 
its comprehensive and user-friendly product catalog of over a billion unique items for sale: efforts include 
obtaining and developing content from merchant:.. vendors, and Amazon employees; emering inm various types 
of business relationships to obtain catalog informatiOn from merchants and vendors; developing the appropriate 
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~62 Keystone. Advertiser Multi-homing in Online Search Advertising tn Fumpc (June 26, 2011), at 9 (data 
discussed in the text is U.S. data). 
!U 1 he~e ligun: rep~ent the upper bound estimate. of Lhe pcn:entage of mulu-homing ad\ ertisers in each 
docile. fhe likely actual peiCentage will be lower. 
!1>4 Thi~ is important because the availabili~ of advertisement) from :.maller advertisers fills out a search 
engine's CO\·ernge of queries, particularly for ' ·tail" queries. See infra p. 9~. 
2
"\ According to Microsoft, approximately 49 percent of keywords with I 00 impressions or fewer per month are 

bid for only on AdWord ; for "high scale~ keywords, approximately 78 percent are bid for on both Ad Words 
and AdCenter. Susan Athey, Presentation, "The Role o f Scale in C'ompet111g in Online Search" (~arch 26, 
2012), ut 9 . 
266 See Microsoft IR (Jun. II, 2012). This claim may nnt stand up to scrutiny, however. Despit~ numerous 
requests, Microsoft has not produced data to suppott this IISSertion. In add ition, it is unclear on 'fhat basis 
Microsoft is ohle to estimate the level ofoptimizalion advcrtisurs perform on the ir AdWords canlpaigns. 
21

'
7 See Urew {)nclgets I R (.Jan. 30, 20 12); National Relief IR (Feb. 15. 20 12); Phoenix East Aviation IR (Feb. 29, 

20 12); Speedy Soft IR (Feb. 6, 2012); Top flat lmagewear IR (Feb. 22, 2012); Yarn Market IR (Jan. 13, 2012). 
While it is true that some of the small advertisers interviewed were not interested in a cross-platform 
optimization tool, their limited interest can be explained by unverified assumptions about a cross-platform 
tool 's uhimntc functionality and varying opinions on cross-plattorm management's current transaction costs. 
Se(! Ekinoks and Lab Test Florida lR (Feb. 10. 2012): PonadamlR (l·eb. 13, 2012); Wyzant iR (Jan. 20, 2012). 
lc~ St-e Green Paper Products LR (Feb. 9 & tO, 20 12); Puppet U 1R (Jan. 3 1, 20 12): Top l lat fmagewear LR (Feb. 
22. 2012). 
'•·~ SPe Rrew Gadgets IR (Feb. 2,2012): Top Hat lmagewear IR (Feb. 22. 2012). 
' '

0 Sf'e Phoen1x Aviation lR (Feb. 25. 2012). 
l'l CX-36 (GOOGWOJC-000044501-05) (2007). at 3: stoe alwJ GOOGAROR-000007146 (Sep. 25, 2007), at 
slide 13 (emphasis added). 
''' CX-41 (GOOG FOX-00128077-81) (2009). at 79. 
m Holden Tr 50:3-21. 
'H Sceid. at 110, 122-123, 185-186. 
' •' C X-40 (GOOG-ITA-25-0064254-55) (2008). at 54 (emphas iS added). 
~7° CX-39 (GOOGWO.JC-000009350-53) (2009). at 5 1. 
211 

CX-47 (GOOGEC-0181955-59) (2009), at 56. Making explicit the connection between the discussion of 
re laxmg the restrictive conditions and contemplated new functionMlily for DART Search that would otherwise 
violate those conditions. the engineer responsible for DART Search replied "[w]e aren ' t ready to build a co­
ming ling product now.'' CX-0046 (GOOGWOJC-000058344-47) (2009), at 44. 

m C X-43 (GOOGEC-0180407-11) (2009) at 7. 
m CX-42 (GOOGEC-0180380-85) (2009), a t 84. J 
lHO CX-45 (GOOGEC-0180400-06) (undated), at 5. ll<llden was not certa in of' his response tot , e original 
question posed by the API product manager. Holden Tr. 16(,: 12-13. Rut. he did believe that C -0045 was the 
document presented to Larry Page. Holden Tr. 174:6-20. . 
'MI CX-44 (GOOGWOJC-000059695-97) (201 0), at 95 ("As we expected, Larry was OK with the status quo 
m. outliued in the presentation"). 
~~2 See supm note 3. 
?wl Holden Tr. 175:24-25. 
~h4 CX-182 (COOG-IT A-09-0057720) (20 I 0) (llold.:n writing to WoJcicki . "We didn 't take notes for obvious 
rea:.om. (hence why I'm not elaborating roo much here in ema1 l) but happy to brief you more vert>ally"). This 
document i'l an unredacted version of CX-44 (GOOGWOJC-000059695-97) (Jan. 2 1, 201 0). During the 
he<~ring. counsel for Google indicated tbat the redact ion wa." improper Ho lden T r. 197: 12-24. 
~., For a detailed overv1e\\ ofGoogle's AdSense partners, see Appendix I (Table listing exclusi"vc agreements) 
and Appendix 2 (Table listing preferred placement agreements). 
2~1' Coogle Data Submission (Jul31, 2012). 
~-7 Brnddi Tr. 22: 11 -15. 
21<~ In the early 2000s, Google identi fied these partners as important sources of user traffic because the search 
bar on the ISP/portal page was the first thing the user often saw when ruming on the computer. ee 
GOOGPAGE-000009322 (2004), at3-24 (discussing Google's IS P access ~trntegy in 2004). 
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110 Microsoft l R (Jun. 11 ,20 12). 
'

11 Wai-Man lR (May 30, 201 2). 
312 Best Buy IR (Jun. 14, 2012). 
" 'See Kayak lR (Jun. 20. 2012) (characterizing the ability to serve some Bing or Yahoo advertisements 
alongside Googlc search ads as ··wonhless" because Ding monetizes so poorly in relation to Google). 
11 ~ lAC IR (Dec. 8, 20 12) ( \1icrosoft sought an t:xclu~ive deal); Ama.ron I R (Feb. I 5, 201 2) (\1icrosoft and 
Yahoo! both require pag(,'-bascd exclusivity so their ads cannot be mixed and matched with the advcrtjsements 
of their competitors.) 
)IS W2d-Man IR (May 30, 2012): Best Buy IR (Jun. 14, 2012). 
1 1 ~ Ama?oniR (Feb. 15, 2012). Microsoft and Google apparently do have the ability to provide publishers with 
technical assistance to avoid durlication, but none of the publishers that identilied this concern reported 
receiving such assistance. See CX-113 (FfC-0000093-228) (2008), at 110 (Uoogk/Yahoo! proposed 
agreement at §2. 12. explaining that Google would use "commercially reasonable efforts" to exclude AFS Ads 
that contain URLs from corresponding results provided by Yahoo!); Microsoft IR (Jul. 20. 2012). 
317 See, e.g. COOGKAP0-000006280-95 (2010), at 83 (disnassing revenue improvements from lowering 
revenue share and standardizing AdSense agreements with publishers.); CX-102 (COOG BRIN-000025680-83) 
(2008), at 80 ("Our general philosophy with renewals has been to reduce fAC across the board''); 
GOOCBRA0-()00012890·944 (2007), at 13 (AFS strategy discu~cd in the 2008 AdScnsc Business Reviev.•, 
"we are instituting stricl\!r AFS Direct revenue-share tiering guidelines by region .. . Our overall goal is to 

achieve better AFS economics for both new and renewing pan:ners:'): CX-106 {COOGKAPD-000006280-95) 
(2010), at83 ('"2009 Traffic Acquisition Cost (TAC) was down 3 percentage poUltS from 2008 attributable to 

the application of blandardized revenue share guidelines for renewals and new partnerships ... "). 
'
18 See. e.g. 13u~me!>s.com IR (Jun. 15, 2012): Time Wamer Cable IR (Sep. 8, 2011 ). 

319 CX-1 04 (GOOGBRA0 -000048209) (May 3, 20 I 0), at 4 (Q I I 0 Google TAC Summary) . 
• •.!0 See. e.g., Bu:.mcss.com IR (Jun. 15, 2012): GOOG-AFS-000004666-68 (2007). at 68: GOOG-AFS-
000000316-27 (Nov. 4. 20 I 0) at 27 (2007 GSA had a 3-tiered revenue share of80, !!5, and 87.5 percent: the 
20 I 0 renewal had corresponding tiers of73, 75, and 77 percent). 
•:• See. e.g. Time Warner Cable fR (Sep. 8. 201 1) (search advertising typically generotes revenue well above 
display advertising). 
'
22 See, e.g., Comcast IR (Nov. 15, 2011); AOL IR (Dec. I, 20 11): lAC IR (Dec 8, 201 1). 
'l' Be 1 Buy JR (Jun. 14, 2012) (contract is not exclusive); Kayak JR (Jun. 20, 2012) (contract is not exclusive); 
Amazon LR (Feb. 15. 2012) (contract is not exclusive - Amazon resisted Google' at tempt to impose 
cxclusi\.ity); Wai-Mart IR (May 30, 2012) (describing the contract as not exclusive b11t noting that Google 
requires preferred placement ifWal-Mart uses Yahoo! or Microsoft) . 
. lu See Google O<~la Submission (Jul. 3 J, 20 12). 
Jl5 cBay 1R (Oct. 27, 20 I 1). 
32/i Jd. 
m Jd. 
328 /d. 
ll9 !d. 
)30 Jd. 
m NexTag IR (\/lay 10, 2011). 
l\2 !d. 
m id. 
1H /d. 
11~ !d. 
j)(, !d. 
m Bu~incs~.com IR (Jun. 15, 2012). 
1 1~ !d. 
3J9 ld. 
140 fd. 
\.11/d. 

3-12 Amazon IR (Feb. 15, 2012). 
IJl /d. 

142 

Documents via WSJ 

Metadata by Edelman



\7~ Brin Tr. 3 19:13-320:15. Brin testified that Google has done some analysis of Faccbook and Amazon at 
some point in tht: past (although not regularly), and does not recall getting regular reports on anY, other vertical 
com(letitor. According tO Urin, "it's definitely [a) much harder comparison lo make." Brin Tr. pI: 15-22. 
'N See Department of Jw;tice, Recommendation to Challenge Google!Yahoo Services Agreeme~t, 39 (Sep. 22. 
2008) ("(u] ers do not substitute foreign search engmes tor U.S. engmes. because foreign engines are not 
designed to deliver relevant information for a U.S. u~er"). Set> aim Microsoft EC Submission 86 (noting that 
the relevant markets at issue in this investigation should be defined by "national or hngu1stic bol)ndaries''). 
J'I/JSee Press Release, comScore, comScore Releases May 2012 U.S. Search Engine RaniOngs (Jun. 22, 20 U) 
hnp:!1www.comscorc com/Press Events/Press Relea,es/20 12/6tcomScore Release. May 2014 U.S. Search 
Engine Rankings.Google's market share has been measured as a share of the total vol\11ne of\1~qne searches in 
the United St.ates conducted across traditional search engines, as well as other ''leading" site!> su h as Facebook 
and Wikipedia. Googlc's internal figures reflect slightly higher market shares for Google, see, g., CX-183 
(GOOGWRIC-00001!6779-8 1) (201 1) (reporting monthly markct shares in Google's internal n'etrics ranging 
between 69.4 and 83.5 percent, while the equivalent comScore numher tor the same period is 6S. I percent). 
According to Scrgcy Brin, Google relies on both internal and external data sources when examining its market 
shares, although all of the sources ''have their problem!>, their challenges:· Brin Tr. 315:9-316:2. Brin testified 
that he is more concerned with whether all of the data sources are consistent in their "trends," i.e., whether 
Google·s share b going up or down, than the exact numbers. Brin Tr. 321:1 1-23. 
)M See Brad Stone & Brett Pulley. lAC!. Ban) Diller Surrender., to Google. Encb A:.k.c:om 's Search Effort. 
Bloomberg, Nov. 9. 20 I 0, http:l/\\-"'vw.bloomherg.com/news/20 I 0-11-09/iac-s-diller-:.urrenders-to-google­
juggemnut-endS=a~k-com-scarch-effon.html. 
m Google has an intermediation agreement with AOL, whereby Google provides AOL with Google search and 
search advertising functionality. Microsoft EC Submil'sion at 23. 
'k' See Press Release, comScore. comScore Releases \itay 20 12 u.S. Search Engine Rankings (Jun. 22, 20 12) 
http://www.eumscorc.com/Press Events/Press Relcas\lsi20J2/61comScorc Releases May 2012 U.S. Search 
Engine Rankings. 
Jfs.l Thil> number should be' iewed with some caution, both because there can often be shifts of a percent or two 
in the monthly comScore data. and also because there is rca1Jiy no good way to mea:.ur\! search share with high 
precision. A II of the measures of search share ha\'e various methodologtcal problems and hmitations. See. 
e.g. Brin rr. 315:9-3 16:2 (noting that all of the internal and external market c;hare numbers have issues); 
Schmidt Tr. 53: I Q.-55:2 (noting that Google ·s view is that comScore numbers are always wrong): bm see 
GOOGMAN B-000095004-07 (20 I I), at 4 (Hal Varian, Google 's chief economist, wri tes: "Though I would 
agree that ComScore IS unreliable, it's not at all obvious to me that this matters much to us. From an antitrust 
~rspcctivc, I'm happy to sec them underestimate our share.") 
~ Saa Press Release, comScorc, comScore Relt:ascs Muy 2012 U.S. Search Engine Rankings (Jtm. 22, 2012) 

httn:l/www.com;;con.:.com/Press Events/Press Releases/20 12/6/comScore Releases May 2012 U.S. Search 
Engine Rankings. 
JXo Microsoft IR (Jun. I I, 20 12). 
)87 /d. 
JS~ Sae Bapco, Inc. v. Allied-Signa/, Jnr: .. 106 F. Supp. ~ 14. 830 (M.D. .C. 2000) (70-75 percent). See also, 
e.g., Exxon Corp. ''· Berwick Bay Real Esrare Partners, 748 F.2d 937. 940 (Son Cir. 19!!4) (per curiam) 
("monopolization is rarely found when the defendant's ·hare of the relevant market i!> below 700/o"): Colo. 
lnter:.tate Gas Co. ' '· Na111ra/ Gas Pipeline Co. of Am., 885 F.2d 683, 694 n.l ~ (I O'b C1t. 1989) (in order to 
establish monopoly power, "lower cow1s generally require a minimum market !>hare of between iO% and 
80%'') (int~mal eilauon omitted) . 
.;B9 See. e.g .. Oahu Ga\ Service. Inc. v. Pac{!ic Resources. inc., 838 F.2d 360, 366 (9'h Cir. 1988) (affmning jury 
finding that defendant had monopoly powt:r despite steadily decl ining market share lrum I 00 percent to 68.2 
percent at time of lawMtit). While Judge Leamed I land was '·doubtful whether stxry or sixty-four percent would 
be enough:· sea United Stare!> v. Alumimtm Lo. of Am., 14!! F.2d 416.424 (2d Cir. 1945), and the Third Circuit 
has suggested that "a share significanlly larger than 55% has been required to est.ablish prima facie market 
power." United Swtes ,., Demsp~l' lm'l, inc., 399 F.3d 181, 187 (3d Cir. 2005), no minimum threshold has ever 
been ~lablil>hetL SPe Broadl~·c~,, Delivery Corp. v. Uuit~:d Pan·e/ Scrv. of Am., 651 f- .2d 122, 130 (2d Cir. 
1981 ), cert. denied. 454 U.S. 968 (1982) (holding that, while, "(s]ometimes, but not inevitably, it ,yjJI be useful 
to suggest that a market share below 50% is rarely ev1dence of monopoly power, a share henveen 50% and 700/o 
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~See, e.g .• Amfl7on CID Response at 38: Clickablc IR (Oct. 24, 20 I I); Living Social IR (Mari 3. 20 I I). See 
also, e.g., Btin 'J'r. 178:5-2 I (testifying that search ad~ convert much better than other types of a<lvertising); 
Schmidt Tr. 125:21-126:9 (same); GOOG-ITA-tl3-0045Sl l -18 (2009). at 13 ('"Content conve~ions do not lead 
to sales like search conversions.'' attributing the difference to where display reache u ers in the buying cycle 
venous where search reaches users in the buying cycle); COOC-ITA-13-0000937-41 (2009), at 37 (Hal Varian 
stating, ''don'tlump search advertising in with everything else -treat it as a separate category,'' further noting 
that the recesston has cut far more significantly into display comcr.; ions than into search ad conversions). 
~ Gian Fuglioni, Who Will Rid us of this Meddlesome Click?. c.omScore, Dec. 7. 2010, 
http://blog.comscore.com/20 I 0/12!rid rneddlc~omc clicl.html (''The average click ra te (defined as the percent 
of paid ads that were clicked on) for paid search campaigns (3.5%) is massively (35x) higher than for display ad 

campaigns"). J 4011 See supra p. 9-11 & notes 43-48. 
407 FTCEBA Y -00000002 (20 12), at 3 1; Amazon CJD Response nt 38. 
400 Booyuh IR (Jun. 25, 2012); Comcast IR (Nov. 15, 20J 2); iCrossing lR (Apr. 9, 2012) (searc advertising is 
alone at the bottom of the marketing fmmel, keyed to user intent); Core-Metrics (IUM) lR (Nov. 4, 2011); 
Comcast IR (Nov. 15. 20 II); Priceline JR (Oct. 18, 20 12) (search has surgical precision and is unlike other 
advertising); Amazon CID Response at 38. 
409 Brin Tr. 178: 16-2 1 (search ads convert much better than o1her types of ads): COOC-ITA-03-0045511-18 
(2009), at 16 ("content conversions do not lead to ~les like ~carch conversions"); GOOG-IT A-0 1..{)364176-
205 (20 10), at 95 (a picture depicting a hierarchy of conversion attribution placing paid search at the top 
followed by orgamc c;earch, display, aJTtliates, social n"tv.orks. email marketing. direct visi tation, and offline); 
Group .\1 JR (Oct. I I. 20 I I) (contexmal advet1ising IS better than d isplay, but not as effective as search at 
~eneraling conveNiens). 

10 Brin Tr. 18 I :2-8 ("[Y]our average content page view i~ worth signilicantly less than your average search 
page, no question about it."); Schmidt Tr. 129:6-130:5 (testifying that for advertisers that want to generate sales, 
their money should go to search advertising lirst and then other forms of online advertising and then offline 
advertising "rslo the general feeling- and again this is con finned by experience - is that you would always put 
text ads first and then display second which is sti ll online:'}. 
~ 1 1 Amazon CID Response at 38 and Table 9.2. See a/~u e.g. Living Social CID Response at lq (no substitute 
for search a<lverti in g); Group M IR (Oct. 1 I 20 I I): cBay IR (:-1ov. 4, 20 11 ); D1dJt.com IR (Dec. 27, 2012); 
lAC IR (Dec. 8, 2011); AOLlR(Dec. 9, 2011): Demand 'vlcdia IR (Dec. 9. 20 11 ); Kayak IR (Dec. 20, 2011). 
~ ! 2 See, e.g., Demand Media IR (Dec. 9, 20 II) (pnce increase will not cause shift to other forms of advertising); 
EAS IR (Feb. 24, 20 12) (same); Kayak lR (Dec. 20, 20 II) (price increase would not cause Kayak to spend less 
on search advertising); Uooyah IR (Jan. :::!5, 20 12) {if prices went up I 0 percent on Google paid search, the 
advertiser would not like it, but would pay it); Clickable IR (Oct. 24, 2011) (cannot divert advc1iising dollars 
from Google to other platl'onns); Wyzant IR (Jan. 20. 20 12) (would pay <111 increase or I 0 pcrccht rather than 
shift spend away from Googlc Adwords); Comcast I R (Nov. 15, 20 I I) (it would take a price ind~case of more 
than 50 percent to move any money from search advertising). 
Jll Living Social ClD Response at 16; Didit Draft Decl. (2008) (would aftirm to the principle that there are "no 
good sub titulc~ for paid search" in 201 2); Amazon ClD Response at 38-39; FTC-EXPF.-M00()002 (2012), at 
15-16. 
414 Living Social CID Response at 16. 
41 ~ Apollo IR (Jan. 4, 20 12); Fox Studios IR (Jan. 20, 20 12); Hovas IR (Oct. 5. 20 12), Sound World Instruments 
IR (Jan. 24, 20 12) Generally speaking, it was dillicltlt for many advertisers to answer the hypothetical- "what 
would you do in tl1e face of an across-the-board price incrca~c?"- because of the unique manner in which 
search adverti~mg IS priced. Pricing of search advertis ing is ba'>ed on what is known as a '"Vickrey second 
auction" model. The idea behind this auction is 10 give advertisen. the incentive to bid their maximum bid, 
rather than rry to game the auction to pay as little a~ pos~iblc. In this type or auction, an advertiser is only 
required to pay $.0 I more than the next lowest bidder. For example, three sportS retai lers are bidding on the 
keyword "sneakers." Retailer A bids a maximum of $1 .00; Retailer B bids $0.50; and Retailer C bids $0.25. 
All other things being equal (i.e., controlling for Google's quality score adjustmentS). Retailer A will "win" the 
top spot 10 the aucuon. but will only pay $0.51 to Google if a user clicks on Retailer A's ad. In this way, the 
auction itself drives up the prices, and Google's ··control" of prices is more indirect (although Google sets 
minimum bids and establishes quality scores that sets each ad"crtiscr's baseline bid). Notably, each time a 
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to IJ. / 11
'" ThLf >'ear. Emarketer com. 1.1ar. 23, 201 1, hnp:1:\\'\\-'W cmarkerer.com •)?Jog/jnde~.php'quick-stat­

yahoos-search-ad-re,•enue-share-fall-81-vear/ (Emarkcter.com C!>timates Google's share to be 70 percent in 
2010 and 80 percent in 20 11 ): See ADV Media Productions, Google Dominate;; Search Advertising With 800/o 
Market Share Unaffected by The Rise of Hing. http·!'W\vw,advmedtnoroducpons.comJblog/google-dominates­
PiHd-!.eilrc:h-adyertbjng-\dth-80-market-share-unaffected-bv-the-rise-ot~bmg! (last visited Jul. I 6, 2012). See 
al'o GOOGMA YE-000035824 (2009), at 8 (in 2009 Google estimated its market hare 7 I .3 percent). We 
understand that HE StatT may be measuring Google 's share of the :.curch advertising market based on ad clicks 
or impressionl>. We are unclear as to why BE would rely on this metric because a click on an ad does not 
actually tell you anything about how much an advertiser is !>pending on nny given ad on any givtn platform. 
The logical metric for estimating advertising share is advertiser spend (or advertising revenues) which is the 
metric relied upon by all of the industry sources (see above) - 11 nd Coogle itself. See, e.g. , CX- 16 (GOOG­
Tcxas-14R91 S-70) (2009), at 19-20 (evaluating " market share by size of nd revenue captured") . 
.m Google Data Submission (Jan. 10, 2012) (listing I ,280,983,000 udvcrti£crs in 20 11 ). 
42

'
1 

Michoel Liedtke, Micmsnfl Takes $6.2 Billion Hit 011 aQnantive Onlint1lld Woes, Huilingto,l Post, Jul. 2, 
20 12, hth1;//www.huffingtonpost.com/20 12!07/03/microsoft-ng\Jnntive-online-nds n l645696.html (attributing 
the growth to loss of share to Yahoo with Microsoft holding steady at 7 percent); Covario.com, Covario. finds 
lligh fech Global Paid Search Spend Rose 22 Percenl in Ql over the Same Period Last Year, 
http;llwW\v,oovario.com/news-and-viewsinewsroonvpress-relea!.eS/5 1 5-cov:-~l'io-finds-high-techrglobal-paid­
senrch-spend-rose-22-percent-in-q 1-<>ver-the-same-period-la....,t-ycur-) (la.-.t vi~itcd Jul. 16. 2012) (estimating 
Microsoll .tnd Yahoo!'s share of search advertising market to be a combined 13 percent). The remaining 4-12 
percent of the . earch adverli ing market appears to be controlled by AOL and Ask, both powered by Google . 
.... , Microsoft Data Submission (Sep. 23. 2011) ll isting 313,345 total adven1sers m 20 I I) . 
.. , Notably, while Bing and Yahoo! operate a joim search and ~earch advenising network, they service 
syndtcation clients separately. According to Microsoti. this is a ,.c,tigc of Yahoo! ·s many relationships v.~th 
website publishers prior to merging its main search and advcn ising opcr.ttions with MiCrQsofi. Microsoft IR 
(Jun. I I, 2012). 
4.ll Sec>. e g .• lAC IR (Dec. 8, 201 1 ); Earthlink TR (May 23, 2012); Amazon IR (feb. 15. 2012). 
J U St•t•, c g., AOL IR (De<:. I, 2011); Earthink IR (May23. 2012) . 
..... Sec>,c>.g., Amazon JR (Feb. 15, 2012); AOL IR (Dec. I, 2011). 
O ) See. e.g .• Cublevision IR (Jun. 20, 2012); Busin..:ss.com IR (Jun. 15, 2012) . 
.. ,h Sec, e.g .. Cablevision IR (Jun. 20, 20 12); Business.com I R (Jun. 15, 20 12). 
!J l Department of Justice, Recommendation to Challenge GooglefYahoo Services Agreement, 54-55 (Sep. 22, 
2008). The Department of Justice defined "search syndication" to include both syndicated searqb and search 
advertising, wherein intermediaries such as Google stn.tck agreemems with website publishers to provide both 
functioualit ics. Jd. 1 
41

x Sec supra p. 67 (relevant geographic market for horizontal scttrch is limi ted to the United S~~tes) and p. 73 
(:;umc for search advertising). See Department of Justice, Recommendation 10 Challenge Google!Yahoo 
Services Agreement, 39 (Scp. 22, 200S) ("[u]sers do nor substi tute foreign search engines tor uJs. engines, 
because fi1reign engines are not designed to deliver relevant informntion foro U.S. user''). See ±!so Microsoft 
RC Submission 86 (noting that the relevant market.~ at issue in this i nvc~t igation ~hould be defi ned by "national 
or linguistic boundaries''). None oftbe panies have challenged the relevant geographic market. 
4
J
9 20 I I comScore qSearch20 Report. Amazon query volume has been allocatoo between Google and 

Microsoft according to the division described by the company. See Amat.on IR (Nov. I X, 2011 ). Queries on 
Craig:dist.org ha' c been removed from the dataset because the site does not host either web search or searoh 
adven1stng. Titere are some significant inconsistenci~ in our d11ta~cts. Figures provided by Microsoft for 
Yahoo!'l> syndication query volume are staggeringly inconsistent with comSeore 's data (I 07 billion in 
M1cro~oft\ dutu :.et v. 2 7 bill ion in comScore). We are trying to get to the bouom of this discrepancy now, but 
undel"'itand that Yahoo!'s internal data may take into account so-called "phantom" queries (instances where a 
user hovers O\'er a word in text and a link or ad appears}. which would account for the di!>crepancy. Google·s 
market share would be considerably smaller taking into account the Yahoo! figure pro\'ided by Microsoft. 
llowe,•er, \\C have rcm;on to question the Yahoo! figu re becnuse i1 ill incon~istent \\ith the mdustry 
unden;tanding of Coogle's dominance in this area. Sec Appendi~ 3 foro detailed explanation of how Staff 
calculated the rulcvant market shares using comScore·s dataset. 
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may be going directly co venical sites, and if the queries we arc losing are commercial in narure this may be a 
reason for RPM d'-'Clines''); GOOGFOX-000025766 (undated), at 16 (ln the UK, "Google losing 3-4% of rev 
share p.a. to aggrcgators . ... Aggregators instigating more sales .... Aggregators growing mubh faster than 
Google. Potential lost revenue in UK > $100 million by 20 12). See a/s() e.g., Brin Tr. 58:7-19 ('' .. .if we're 
serving our w;cr. poorly in whatever subsets of quenes. we would definitely face significant revenue erosion as 
we got less usage."; Schmidt Tr. 160:25-161: I 0. 226: I 0-228:25. 229:23-230:25. 234: 13-234:22, 235:2-235:8, 
236:20-237:5,294:1-295:18 (" .. . it's opporrunity lost ... And in our industry, it's important to do very welL . . 
·1 here wru. a concern that the aggregators were doing a good job in an area where we were not as - doing a good 
enough job ... We want to compete. So that drove u a discussion."). 
458 See Micro on Corp., Microsoft Complaint to the European Commission (Mar. 3 I , 20 II). This theory 
directly tracks the Department of Justice's theory on the role ofmiddlewore in Mivrowfl. Therl.' it was argued, 
middlewarc represented a threat to Microsoft's operoting system dominance not because the mi?dleware would 
ftselj'replacc the underlying operating syst.em, bnt beca11se middleware provided an alternative~latform onto 
which applications could be written, which could be run irrespective of the underlying operatin system. 
Lowering this so-cnlled applications barrier to entry, in tum, lowered the costs for other firms I introduce rival 
operating systems that could directly challenge Microsofi's dominance over lntel-compatible operating systems. 
Similarly, here, Microsoft argues that a "key component' ' of its strategy in attracting users has been to partner 
with vertical website~ so that Bing can offer a '"differentiated general search experience to compete with 
Google.'' /d. Sec also e.g., GOOG-Ten s-1325832-33 (2010), at33 ("Oing has explicitly made improving 
verticals a key parr of their strategy to beat Googlc"); GOOG-IT A-01-033 1214 (2009) (email noting that Bing 
is focused on competing against Googlc in its '·two top vert icals," shopping and travel). 
~~ While reduced innovation is at the heart oftlus theory, rbe role of pricing cannot be 1gnored, in that (as with 
other theories described later in this memorandum). the broader availability ofaltemntive search advertising 
£1atform would operate as a constraint on Google's ability to mise prices to its advertisers. 
w See supra p. 30. 

4
M See supra p. 30-J I. 

4f>l rn Microsoft, the government's argument that product improvement could be outweighed by anticompelitive 
effects did not fnre well. The en hanc court considered a claim that \II icrosofl had designed certain software in 
a way that made Java applications both faster on its operoting system and incompatible with rival operating 
systems. Although the opinion stated that the applicable test was that "the incompatible product mtL<;t have an 
aoticompetitivc eO'cct that outweighs any procompefltive justification for the design," it held that rhe fact that 
product ran laster on Microsoft machines suffi(X:d to make it legal standing alone and did not appear to rry to 
balance that benefit against anticompetitive effects. Microsoft, 253 F'.3d at 74-75. Similarly, while the D.C. 
Circuit upheld the lower eourt's ruling against Microsoft on the company's efforts to integrate t)1e 1ntemet 
browser with the operating system, it did so on particular integration aspects for which Microso~ could provide 
1.10 ju{;ti fication. \Vl1ere Microsofi did provide a justiticntion (namely, in oveniding users ' choi1e of a default 
browser), the cou1t found no liability. 253 F.3d at 07-6R. 
46

; See Response of Go ogle to DG Comp {Jul. I, 20 I I). at 2. 
~See Shashi Seth, H~tyond the Search Box, Yahoo Search Blog, Jun. 10,2010, 
http://www.vsearchblog.com/20 I 0/06!1 0/bevond-the-search-boxl. (''People no longer search to find a list of 
blue link:.; they search to find answers in the shortt-st amount of time possible. We believe thai surfacing the 
right infom1ation at the right time is more important than the number of total rc:.ults deli.,ercd or number of 
traditional queries conducted''): Greg R. Notess, .'vlicrosofi 's .I\' en Bing - 111e 'Dec•tston Engine, Information 
Today lm:., Jun. ~. 2009, hup:lrnewsbreaks.infotoday.convNc'":.Bn_-aksiMicrosofh-t\cw-BingThe-Decision­
Engine-54514.asp. (noting that Y1icrosoft rebmnded Jt'l MS 1 search engine as Bing in 2009. dubbed it the 
"decision engine," and began incorporating universal blends similar to those used by Google and Yahoo!) . 
.u.s Googlc Search Innovation White Paper at 56-58. 
-166 /d. at 40 . 
.u.? The One Box, predecessor to the Universal Search "blend," showcased Google's ve11ical content in a box at 
the top of the Googlc ~earch results page. See id. at 34-45. 
4"~ PageRank •·relies on the uniquely democratic nature of the web by using its va..~tlink structure as an indicator 
of an individual page's value. In essence. Google imerprets a lmk from page A tO page Bas a vote, by page A, 
for page B. But, Google looks at considerably more than the sheer 'olumc of votcl>, or links a page receives: for 
example. it also analyzes the page that casts the vote. Votes cast by pages that are themselves "important'" 
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dc~ign changc:, by monopolists that substantially disadvant3ge nvals or na~cnt thrcall>, even where that conduct 
doe<~ not nse to a Sect1on 2 violation. Professor Herbert Hovenkamp believe that the area of monopoly 
leverJging m industries characterized by network efTectS may be a type of cxclustonary conducr uniquely suited 
to 'tandalone Section 5 competition enforcement. llerbert J. 1 Iovenkamp, The Federal Trade Commission Ac1 
and I he Shuman Act, 62 Frn_ l. Rev. 871. 885-87 (20 I 0). llo"ckamp lauded the FTC's decision to challenge 
Intel's conduct with respect to graphic chips in the Intel matter because he felt that Section 5 Wl!S uniquely 
o;uited to deal with thorny issues relating to design changes by monopolists that disadvantage rivals, id., and 
because liability noder Section 5 does not lead to the imposition of treble dnmages, and is applied by an agency 
that is able to develop expertise about particularly complex issues such as design ehlinges that n.fgatively impact 
rivals. Sec ulso i\reeda & llovenkamp, Amirmst Law, ~ 772h ("Another possibility is use of§:> of the Federal 
Trade Commission Act, whose prohibition of unfair methods competition can reach instances !leveraging 
uctivity rulating monopol ized and nonmonopolizeu markets. in circumstances where* 2 of the erman Act 
cannot."). 
4ti~ See generally Eugcn~ Volkh and Donald M. Falk, Mayer Brown LLP. "Fir:;t Amendment Pr tection for 
Search F.ngine Search Results" {Apr. 20. 20 12). 
4
N
6 2003 U.S. Di~t. LEX IS 27193 (W .D. Okla. 2003). 

m hi. at*3. 
•~s Sec Kindcrstart LLC v. Goog/e, Inc., 2006 U.S. Dist. LEXJS 82481, nt *JO n.6 (N.D. Cal. Ju . 13, 2006) 
(a lthough not specifically reaching the issue, noting that Googlc's manipulation of its search results might be 
distinglushable from other fotms of protected expression because Google IS not a media defendant, and website 
ranking may be of little or no public C{)ncem, citing Jefferson Coumy School Dw No. R-1 v. Moody ·s 
lm e.\fc>r '\ Services, Inc .• 175 F.3d &48, 852 (I 0111 Cir. 1999)). 
~~·' S"e Central 1/udwn Gas & Elec. Corp. v. Public Sen•. Comm'n. 447 L..S. 557. 667 (1980}. 
•
90 Edenfield' Fane. 501 U.S. 761. 767 (1993) (quo1in~ Ohram v Ohw Stme Bar Assn .. ~36 U.S. 447,457 

( 1978)). 
~~· 540 u <; 398 (2004}. 
49

: /d. at 408 (quoting United States v. Colgate & Co .. 250 U.S. 300. 307 ( 1919)): .\ee Pac. Bell Tel. Co. v. 
Linlclme Communications. inc., 129 S.Ct. 1109, 1118 (2009) ("Al> a general ruh:. busmesses are free to choose 
the partie~ with whom they will deal, as well as the prices, 1em1s, and condition~ of that dealing"). 
4
')

1 
!d. at 408; see Linkli11e. 129 S.Ct. at IllS (acknowledging ''limited circumstances in which a firm's 

unilateral refu!>alto deal with its rivals can give rise ro antitn1st liability"). 
I'll 472 U.S. 5!!5 ( (IJ!S5). 
m Trinkn, 540 U.S. at 409. 
4
% Trinkn, 540 U.S. at 408-09 (describing Aspen Skiing). 

••n It/. 111 409 ( emph<~sis in original). 
498 93 Fed. Appx. I (5'11 Cir. 2004) (unpublished op.). 
49? !d . nt 3. 
suu !d. 11l4. 
101 

!d. at 9- 10. Sec also, e.g., Creative Copier Servs. v. Xerur Corp., 344 F.Supp.2d 858, 866 ( . Conn. 2004) 
(a llowing plaintifrs refusal to deal claims to go fol\vard where plaintiff alleged that defendant Xerox engaged 
in a voluntary course of dealing with plaintiff, then uni laterally ··~topped dealing with [plaintillj or made it 
difficult for [plaintiff] to deal with Xerox" without a legitimate bus mess JUStification). Conversely. several 
courts have dismis~ed c{)mplaints that have failed to properly alkg~: a "unilatcr.U tcnnination of a voluntary 
course of dealing.'' See, e.g., C-ovad ComJmmic<lliom Co. v. Rt·ll AtlumtC: Cory1., 398 F.3d 666, 673 (D.C. Cir. 
2005} (upholding dismissal of complaint where, among other thing:., plaintiff failed to allege that '<the defendant 
had previously engaged in a course of dealing \\ilh its rivals, or that it "ould ever have done so absent statutory 
compulsion" (internal quotation omitted): LiveUnherse, Inc. v MySpoce. Inc .• 304 Fed. Appx. 554. 556 (9':. 
Cir. 1009) (unpublished op.) (holding that a refusal to deal claim requires a pnor affirmative decision or 
agreement to cooperate. and upholding dismissal of complaint where voluntary, affirmati"e prior course of 
dcahng '"a.' not alleged); In re £/e~mor AmitnJSI Litig., 503 FJd 47. 52-53 (2d Ctr. 2007) (interpreting the 
··:.ole exception·· to a defendant"s right to refuse to deal al> "when a monopoliSt seeks to terminate a prior 
(\ oluntary) course of dealing with a competitor." and di~mis~ing complaint '' here plaintiff failed to allege this). 
Sec also Areeda & Hovenkamp t 772h ("As a genernl maHer, coun-imposed sharing obligations created under 
the very general provisions of the antitrust laws must be restric ted to circumstances where the defendant 
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offer to deal with a competitor on unreasonable temls nnd conditions can amount to a practical refusal to deal"); 
Aspen Skiing, 4 72 U.S. at 592-93 (noting that defendant offered plaintiff joint ticket deal provid~d that plaintiff 
agreed tO accept a tixed percentage of profits con:~iderobly below plaintiffs historical average, that a member of 
defendant ' s board of directors admitted that defendant made an offer it knew plaintiff would noj accept, and that 
on those facts, plaintiff did reject defendant's offer); Dukf! Energy. 93 Fed. Appx. ot4 (premising liability for 
refw;al to deal on offer with terms that defendant '·knew were unrealistic or completely unviable'' to plaintiff); 
Creath·e Copier Serv.\., 344 F.Supp.2d at 866 (aJJowmg refusal to deal claim to proceed ba~ed on defendant's 
delays m shipping, making certain parts unavailable, and raising prices on other parts). Sec also Areeda & 
llovenkamp «J772cl (noting that, in Aspen Skiing, defendant did not actually refuse to deal with plaintiff, but 
kept trying to reduce plaintiWs share of the profits until it "finally made an offer that [plaintiiT] 'would and did 
find unacceptable"'). 
~ 1 ° C:f in the Matter o/intel Corp., 128 FTC Decisions 213 ( 1999) (challenging lntd 's thr..:at to (;lit off 
customers from critical technical information unless those customers granted Intel licenses to tef' hnology 
developed and owned by the customers). 
'

11 See, e.g., in the Maller n.f Negotiated DaTa SoluTions J..LC, FTC File No. 05 1-0094 (2008) (c9ndemning, as 
untair method of competition under Section 5, N-Data 's reneging on prior patent owner's pricing commitments 
to standard-setting organitmion, where (i) the conduct caused "substantial consumer injury'' that (ii) was "not .. 
. outweighed by any countervailing benefits to consumers or competition that the practice produces," and (iii) it 
walt an injury that "C(>n~umers themselves could not reasonably have avoided"') (quoting Orkin Exterminnfing 
Co. v. FTC, 849 F.2d 1354, 1364 (11th Cir. 1988). 
~"See Analysis of Propos.;:d Consent Order to Aid Pub he Commem. in the Mauer of/mel Corp., 128 FTC 
Decisions 213 (1999), at *3 ("'linjustitied conduct by a monopolist that remove:. the incentive to ... compet[e] 
by depriving innovators of their reward or otherwise tilt ing the playing field against new entrants or fringe 
competitors ... has u direct and substantial impact upon future consumers"'). 
513 See, e.g .. \llicrosoft IR (J ul. 23. 201 2) (Qi Lu rdcrencmg well-known Silicon Volley investor who has 
allegedly pulled funding from a variety of vert ical websites). 
' 1~ Mayer Tr. 152:19-24 (" . . _it's not possible to be dropped in one place and not the other"). 
~ • s See .~upra p. 37. Similarly, Google"s almost immediate removal of Amazon product reviews from Google 
Product Search indicates •hat technical barriers were quickly surmounted when Coogle desired to accommodate 
a partner. 
Slf> Coogle allows nC\\-Spapcrs to choose to be indexed for Coogle's web search results, but not by Google 
News. See Jonathan Simon, New User Agemfor News, Googlc Webmaster Central, Dec. 2, 2009. 
http: /lgooglewebmastercemral.blogspot.com/2009! 121new-uscr-agenr-for· nxws.html; David Sm)ldra, Google 
Nttw.~ Now Cmwli11g with Googlehot. Coogle Webmastcr Cent ml, Aug. 25, 20 II. 
hll :II •oo •I w maste · ntral blo s ot.com/2011/ XI o le-news-u w-crawli -w·t - ' 
Vanessa Fox, Google Retires the Googlebot-News Bot, Search Engine Land, 
http://scarchcnginclund.cQ.Illlgoogle-retires-the-goot,:.ls;bot-••cws-bQI-906Q7. The prima1y ditfer nee between 
Coogle News and the affected verticals here is that Googlc makes little money from Google News as a stand­
alone product. Presumably, this lower-value vertical is one in which Oooglc was willing to make certain 
concessions that it was not willing to make in higher-value vertical areas. 
m As demonstrated in the Microsoft opinion, courts are deferential in their treatment ofproducr innovations 
with genuine procompctitivc qualities. See Microwlj}. 253 F.3d at 75-76 (reversing finding of liability with 
respect to Microsoft development of a java script that allowed improYed perfonnance, but was incompatible 
with tllCJ3V3 <;Crtpl pioneered by Sun ~icroSystem, Inc.): W! l! a/.10 Al/i(!d Orthop«tlic, 592 F.3d at 998-1002 
(finding that the introduction of improved sensors that were incompatible with competitors· monitoring ::.-ystems 
was not antioompetitive). However, when evaluating contractual restrictions attached to the product, the 
Microsoft court had no trouble evaluating those contractual restrictions separately from the products they were 
attached to. See Mic-rosoji, 253 F.3d at 59-63 (condemning licensing re.o;trictions lor harming rivals, ·•not by 
improving its own product, but, rather, by preventing OEY!s from taking actions that could increa<>e rivals' 
-;hare ofuc;age"). This distinction demonstrates why the consumer choice model described in the BE Sraff 
Memo of Jan. 31, 201 2. at 23-24, frames a false choice. With the model. BE Staff compared overall welfare of 
advcrtisen; with the API plus restrictions versus their welfare if no API existed. There is no support in the case 
law for limiting the choice in such a way when there is a third choice: the API without the restrictive conditions. 
The analogous argument in the Microsoft case would have prevented the courts from considering the possibility 
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correct ROl to their client and would thus be out-of-bu~ i nesl\. ''): Cliclcable IR (Oct 24, 20 I I)(' ' Although 
advertising across multiple platforms requires Click:able to use additional resources, Clickable wants to 
encourage this bclmvior nonetheless .. . [a<~) advertising across multiple platfonns helps its clients achieve the 
highest return on investmem (ROI).") Didit.com (Dec. 27. 2011) ("'Didit manages client campaigns to maximize 
ROI."); lnterpublic IR (Oct. 20. 2011) (noting that "'the search advertising market is 'effectiveness driven; ... 
. "); Kenshoo lR (t\ov. 9, 20 11 ) ("'Kenshoo's software ic; structured to primarily cmpht~.'>ize return on investment 
(ROI) and scale, and to secondarily address brand awareness and exposure."'); Raven Tools IR (Feb. 28, 2012) 
("Raven is limited on what they can do, so they focll!> their energy on where they sec the most return.") Reach 
Local IR (Jan. 12. 20 12) ("[t]he value in Reach Local'~ advertising campaigns stems from the rerum on 
investment, time and opportunity cost savings, access tO technology and software, and the knowledge of its 
staff."). 
m lloldcn Tr. 64:20-65:9. A search for SEMs reveals hundreds of fmns offering these services{· see also, 
Varian Tr. I 07:4-108:4 (explaining that ad agencies act in a non-z<.:ro sum game und their role i a positive one 
tor Coogle); Val'ian Tr. 149:22-150:1 1 (where there arc numerous advertising a~cncics " they w uld try to 
compete in providing functionality and, of course, costs of developing tools that arc appropriatc•to the needs of 
their clients ... like any competitive market, thcy would try to address the needs of their potentLal customers."). 
~-~~ CX-37 (GOOGWOJC-000031755-64) (2008), at 58 (":vtarket force$ are going to protect Google. Their (3'd 
party. ageneic:.) cu.~tomers will drop that customer/agency. To the extent that someone i adding spammy stuff 
-they are going 10 worsen their own performance and this won't work out in the long run."'). m 59 ("Won't 
market force drive de, elopers to adopt [all AdWords functionality)? Customers will hound you or leave if you 
don· t offer it" ). 
539 To the extent SFMs and agencies have misaligned incentives, it would be with non-dominant search 
networks. because the third parties' first priority would be to improve U1eir clients ' returns on Ad Words, the 
largest search network, before optimizing on others. Sec, e.g .. Varian Tr. 135: I 1- 17. 
540 GOOCAROR-000018605-1 6 (2006), at II (emphti!>is added). 
1~ 1 Holden fr. 31:19-32:16 (Google does not have reliable infomlation about the ROI of advertisers using 
agencies and SEM~); id. at 129: I 0- 130:14 (no record of any hann to Coogle from SEMs that were violating 
terms and condition~). 

~2 Holden Tr. 31:22-32:7 ("typically our assessmentS come back that rate of spend increases on advertisers 
working through agencies.''). See also CX-41 (GOOC FOX.OOO 128077-80) (2009), at 77 (Google study 
finding that ad\.ertisers who use SEM tools have about 13% higher spend growth than advertisers who only use 
the Ad Words Front ~nd). 
·~1 11olden rr. 12!!:7-130:14; cf Google Submission to the F.C, "Google's 1\dWords 1\1' 1 Terms and Conditions 
Do Not Have Ant i-C'omretitive Foreclosure Effects - An Analytic Framework'' (Sep. 23, 2011), at 19 
("Coogle's online t\dWords guide explains: "gelling the most out of AdWords requires ongoing 
exferi111entatiun. '') (emphasis in the original). 
'
4 AdWords Terms und Conditions, fll.2.f. provides: "All Ad Words API Clients must expose~~ least as much 

functionality as is set forth in the RMF List. If the RMF List includes a particular function , a ll a$pects of that 
function and all API calls related to that function must be enabled and exposed. AdWords API Clients will need 
to expose any additional functional ity added to the RMF List within 4 months allcr lhosc functionalities are 
added to the RMF List." The list of requirements is updated periodically and posted by Google. See Google 
Developers, Required \1inimum Functionality, hup!.: /lcJevelopers.google.com/ndwordslnpi /docsr'requirements 
(last visited Jul. 25, 2012). 
' ' 5 CX-192 (GOOGVARI-000006959R-~1 R) (2004), :u 6 1 R. I ater in that thr~d. llal Varian is noted as 
saying. "We're the dominant incumbent in this industry; the folks pushing us to develop our API will be the 
underdobrs trying to unseat us.'' /d. at 60R. 
~ GOOGK.AMA.000004812-13 (2004), at 12: see al.~n GOOG KAMA.000015528 (2006), at 2 (in response 
to concern about Googlc advertisers migrating to MSN AdCemer, Coogle's response is ·'fight commoditization 
of search networks hy enforcing AdWords API T&Cs with SEMs"). · 
541 GOOGK.A '\1A.0000048l5 (2004), at I. 
~•x ld. 
544 AdWords API Terms and Conditions, section 111.2.f(~AII AdWords API Clients must expose at least as 
much functionality as is set forth in the Required Minimum Functionality List.") 
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v..~ lbe "conc;ervative,. estimate includes in the ··foreclose<!" group nn(1 the companies that have explicitly 
complamcd to the Commission that agreemenrs foreclose them from u:.mg o mal syndication se;n'ice, and lhat 
they would like to do so. but for their current agreement with Google This group includes onJy cBay. It should 
also mclude to> ex Tag and Busmess.com, however the comScore dataset does not prov1de numbers for these 
lirmo, The comScore dataset suggests that, under this scenario, 8,653.366,936 queries. or 1>0me 19.6 percent of 
the market, 1~ foreclosed. (If lAC is included within th1s grour, the foreclo~ed query volume in reases to 
16,-147,977.342. or some 37.3 percent of the market.) This is an extremely conservative estimatb because, as 
noted obo"e. courts routinely include all sales made pursuunt to an exclusive agreement as bein~ foreclose<!. 
w The "aggressive·· estimate includes in the "foreclosed'' group every company that is party to exclusive 
agreement with Googlc {sec Appendix L, table showing exclu~ive agr~:ements), a~ well as evely company that is 
pnrty to an agreement with the challenged '·preferred placement" provision (.we Appendix 2, tab e showing 
"preferred placement" agreements), except for any party that has explicitly told us that they do 1 t view the 
"preferred placement" provision as a barrier to the use of <l rival's syndical ion service. The excl 1ded group 
includes 1\mnzon, Wai-Mart, and Google's online partners. Also excluded is Eur1hlink, althoug the comScore 
dataset does not provide numbers for this fim1. The comScore dataset suggests that, under this enario, 
29. I 33,927,t!82 queries, or some 66.1 percent of the mnrkct is foreclosed. I 
w. The "intermediate" estimate indudes in the "foreclosed" group every company that is party to an exclusive 
ngreement with Googlc, a1> well as any company that i:. party to "preferred placement" terms and has explicitly 
complamed to the Commission thar these terms foreclose them from using a nval syndication service, and has 
:.tatcd thut they would like to do so, bm for their current agreement with Googlc. In addition to all partners with 
an exclus1ve agreement (.)ee Appendix 1, table showing e"<clusJve agreements). this group includes: eBay (and 
should include 'ex Tag and Business.com, but does not, gtven the limitatiOn!. of the comScore dataset, 
descnbcd above). The comScore dataset suggests that, under thi!. sccnano, 22.gQ.1,2 13.204 queries. or some 
51 .5 percent of the market. is foreclosed. We believe t:hat th1s IS the most defensible position because it takes 
mto account both the exclusi,·e agreements- those companie:. literally lim:clo~cd to competito~ on the face of 
thc1r agreements as weU as any -preferre<l placement" agreement<; for compames that have explkitly 
complained about the de facto exclusive effect of such agree men~:. Staff belie"es that this approach is 
consistent \41th case law. See Omega Enl'ironmental, Inc 127 1- 3d at I 162, Sun Spark Plug Co., 840 F .2d at 
1258. 
v.- 20 I I com Score qSearch20 Report. 
'<' Miuosojt, 253 F.Jd at 64; see also Roben II. Uork, The Antitrust Pnrodox 158 ( 1978) ('"But there is no 
doubt that predation can succeed when the distribution pattern is -;o much more ellicicnt than the alternative that 
those forced out of the pattem cannot compete"'). 
~11 

Ryko lt(/j;. C(). v. Eden Senw .. 823 f.2d 12 I 5. 1233 (8th Cir. 1987) ("When the degree of foreclosure caused 
by the exclusivity provisions is so great that it invariably indicates that the supplier imposing the provisions has 
market power, we may rely on the foreclosu re rate alone to establish the violation."). 1· 
S?O See Tampa EJe,·lric Co. v Nashville Coal Co., 365 U.S. 320, 329 (I 96 1 ); In re Be/tune Electfounics Corp .• 
I 00 FTC 68, 204 (I 982). 
~7 1 Set• Micro. on fR (Jul. 20, 2012); Microsoft IR (Qi Liu, Jul. 23, 2012) (reporting that Microsoft's people 
search program is better thw1 Google's because Bing has access to Face book dota and that Bing built a better 
search system for travel queries than Google has.) 
~7; 11\C IR (Dec. !!, 201 1). 
m ld lndc(:d, as CityGrid explained, rhere are approximately 15-17 m1lhon mdividual local businesses that 
hope to attmct local customers throughout the United States The!-c local bu-.inC!oses are potential advertisers for 
wh1ch search advertismg (particularly search advenismg serving ~peciohzed or "tail" queries) can deln·er a very 
high return lor im (.'!>lmeoL As such. these market:> arc high I) lucmth c for Googlc. and competition for this 
ad\ erttsmg re\'enue from specialized web-sitfl>. such as CityGrid and LrbanSpoon, ag_sucg:uely poses a 
o,igmficant competiti\'e threat to Google. For reference, competition in serving the e local and specialized 
(ven1cal) markets is the same competitive threat Coogle contemplated it its 2007 EU planning document 
entitled ··online Advertising Challenges: Rise of the 1\ggregators." wherein Google saw local advertising 
markets m l:urope as having many companies experimenting 10 lure ad' erti~ers it what Google only saw as a 
'"winner take all"' market. See CX-1 16 (GOOG-Texas-1486915-70) (2009). ot 2 I. 
~7~ lAC IR (Oec. 8, 2011). 
m id. 
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outs1de of maJor srndicarion plarfonns (i.e., those w1th ~ignilicant query \Oiume. such as AOL and lAC), the 
compan)' hai> not been focused on winning new search syn<hcauon bu\ine'' MicroMJfi IR (Jun. 11. 2012). 
~., S(:e Yahoo! IR (~ep. 14.20 II). Google and Yahoo! abandoned their proposed ammgement in the face of a 
threatened challenge by the Department of Jusuce. Ultimately. MicroMJfi and Yahoo! entered into a similar 
arrangement in 20 I 0. 
'"' Sec Htpru p. 55. 
119 Sec, e.g. GOOGKAP0-000006280-95 (2010), at83 (discussing revenue improvements from lowering 
revenue ~ha re and standardizing AdSense agreement!> with publi sher~); Hu~111e. s.com IR (Jun. lp, 2012); Time 
Warner Cable I R (Sep. 8, 20 II). 
wo Ama:ton!R (Feb. 15, 2012). I 
~91 ld. 
191 Google has offered this remedy to the European Commission as pan of its settlement propos! I. See Google­
cC Scnlcmcnt Proposal at 15-16. 
1
q
1 Google has otlered this remedy to the European Commission as pnrt of its settlement propos I. See Google­

EC Settlement Proposal at 26-27. 
'"" Acquisio IR (Sep. 12,2011): Resolution Media JR (Nov. 7, 201 1); Microson IR (Scp. 23,2011). 
WI Google has offered some version of a non-exclusivity remedy to the European Commission a~ part of its 
settlement proposal. but has excluded certain classes of syndication partners from its proposal. See Google-EC 
Settlement Proposal at 21-22. As such, we do not believe that Google's offer IS sufficient to remedy the 
conduct addrc:-.\cd in this memorandum. 
'""Adam Ko,·ace\'ich, Google 's Approach to Competition. Google Pubhc Policy .otogspot, May 8. 2009. 
http:/:googlcpublicoolil-v.bloesoot.coml2009'05·googles-appmach-to-conmctition.html_ 
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