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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

STEPHEN SOTELO, individually and on behalf
of all persons similarly situated,

Case No. 05 C 2562
Plaintiff,

Judge Gettleman
V.

DECLARATION OF
DIRECTREVENUE, LLC, DIRECTREVENUE | CHRISTOPHER DOWHAN
HOLDINGS, LLC, BETTERINTERNET, LLC,
BYRON UDELL & ASSOCIATES, INC. D/B/A
ACCUQUOTE, AQUANTIVE, INC,, and JOHN
DOES 1-100,

Defendants.

CHRISTOPHER DOWHAN declares, under penalty of perjury and
pursuant to 28 U.S.C. § 1746, that the following is true and correct:

1. 1 am Vice-President, Distribution, for defendant DirectRevenue,
LLC. I submit this declaration in support of the defendants’ motions to dismiss the
complaint and to stay this litigation pending arbitration. 1 am familiar with the facts set
forth herein.

2. Defendants  DirectRevenue, LLC (“DirectRevenue”), and
Betterinternet, LLC (“B1”) are Delaware limited hability companies with principal places
of business in New York. DirectRevenue is the parent company of Bl.

3. DirectRevenue has created targeied advertising software (the

“Software”), distributed by BI, which computer users download onto their machines.
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The Software delivers advertisements to a user s screen based on the user’s web

browsing preferences.

The DirectRevenue/BI End User License Agreemeni

4. Attached hereto as Exhibit A is a true and correct copy of BI's End
User License Agreement (the “EULA”), in substantially the form that has been available
and in effect since at least February 2004. This is the same EULA that was annexed to the
Defendants’ initial memoranda in support of their motions. The EULA govemns the

download, installation, and use of the Software and other programs downloaded from BI.

5. The EULA has undergone periodic changes since it was first drafted,
including a revision that occurred subsequent to the filing of the Complaint. A true and
correct copy of this revision is attached hereto as Exhibit B. Since at least February
2004, however, the EULA has remained matenially the same. For example, both versions
attached contain the arbitration clause cited by Defendants in their memorandum, which
has been included in the EULA since at least February 2004. As is evident from these
versions of the EULAs, aside from BI’s redesignation as “ABI” (both of which refer to

Betterlnternet, LLC) in the later revision, the arbitration clause 1s identical in each

version attached.

6. The EULA is made available to users in electronic form, at the Bl
web site. As such, it can be displayed in varied type sizes, depending on the user’s
display hardware and software settings. Further, users can print the EULA in a variety of

ways. For example, the user can click a hnk on the EULA page to navigate to a “printer
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friendly” version, which can then be sent to the printer. Alternatively. the user can

highlight the text of the EULA and copy it into a word processor, adjusting the type size

and style to his own preferences prior 10 printing.

Installation Of The Software Under Service Pack 1

7. Attached hereto as Exhibit C are true and correct copies of screen
shots demonstrating the Software installation process when users of the Microsoft
Windows XP Service Pack 1 (“SP1”) operating system (and older operating systems)

downloaded the Software from BIl's website, www.abetterintemmet.com. In this

demonstration, the user is downloading a product called Flashtalk, which allows
computer users to talk to each other telephonically over the internet. (Screen shot 1.) As

explained in the EULA, BI’s targeted advertising Software accompanies the Flashtalk

download.

8. As the screen shots demonstrate, when the user clicked on the link
for Flashtalk, a dialog box appeared, asking the user if they wished to continue with the
download. (Screen Shot 2.) Specifically, the message read, “Do you want to install and
Tun ‘the latest version of Flashtalk? By clicking “Yes,” you acknowledge that you have

read and understand BetterInternet’s Consumer Policy Agreement and agree to be bound

by its terms.” 7 This message was displayed in the dialog box as blue hyperlink text,

signaling to the user that more information was available by clicking that text. Clicking
the blue hyperlink text sent the user to the full text of the EULA, as shown in the next

shot (Screen Shot 3). The hyperlink message was drafted by Bl to integrate with the
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generic window presented by Windows. In other words, Windows SP1 displayed a

dialog box for every download of this type (from any publisher) that reads “Do you want

to install and run * > signed on and distributed by:
Each individual publisher, if they so choose, supplies the text that Windows XP1 inserts

into the blanks. In this case, BI additionally opted to have the text displayed as a

hyperlink to the EULA. |

9. Download and installation of the Software could not continue until
the user assented by clicking the “Yes” button at the bottom of the dialog box. (Screen
Shot 4.) If the user wished to decline, they could click “No,” and the download process
would abort. Clicking “More Info” provided more information about BI, and about BI’s

electronic signature, which verifies the authenticity of the computer code producing this

download process.

10.  Clicking *“Yes” allowed the download of the Software to begin.
Once the Software downloaded, the installation began. (Screen Shot 5.) This process
proropted the user for some additional choices regarding preferences. When the
installation process was complete, a small browser window opened to notify the user that

the installation had succeeded, and the Flashtalk program opened. (Screen Shot 6.)

Installation Of The Software Under Service Pack 2
11.  Upon information and belief, on or about August 6, 2004, Microsoft
released an upgrade io the Windows XP operating system, known as Service Pack 2

(“SP2”). Service Pack 2 implemented several changes in the operation of Microsoft’s
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Internet Explorer (“IE”) web browser program, most of which were aimed at increasing
IE’s security provisions. In practice, however, SP2 also created many unforeseen
problems of incompatibility with or improper function of other software programs.
Indeed, the scope of these problems is evident by searching the internet for “Windows

XP SP2 Problems” at www.google.com, which yields article after article about the

frustrating experiences of users following their upgrades to SP2.

12. Upon information and belief, because of the uncertain effects of
SP2, it took a substantial period of time — many months following the release — before
SP2 was widely deployed. 1 understand that many companies opted not to upgrade to
SP2 1nitially, and advised their employees not to do so, until their information technology
departments could determine what compatibility issues the company computer systems
would face upon applying the SP2 upgrade. An example of a news story discussing this
lag in acceptance of SP2, see PC World, Businesses Still Wary of XP SP2, available at

http://www.pcworld.com/news/article/0.aid,120288.00.asp (April 5, 2005.) According to

that article, as late as April of this year, only 24 percent of business systems surveyed had

upgraded to SP2.

13.  Attached hereto as Exhibit D are true and correct copies of screen
shots demeonstrating the Software installation process when users of the Microsoft

Windows XP SP2 operating system downloaded the Software from Bl's website,

www.abetterinternet.com. Again, the user in the demonstration is downloading Flashtalk

(Screen Shot 1), and, again, as explained in the EULA, B1's targeted advertising Software
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accompanies Flashtalk. As evident below, the changes wrought by SP2 resulted in some
unforeseen changes in the download process, which changes resulted entirely from

Microsoft’s design of SP2, and not from any action on DirectRevenue or BI's part.

14. With SP2, when the user clicked on the Flashtalk link on the
Betterlnternet home page, the operating system automatically blocked the dialog box that
had preyiously been pr’esemed (see Ex. C, Screen Shot 2). Instead, the IE browser
displayed a message about the download, which IE itself created using the text provided
by BetterInternet for the tag “attached” to the Software. Hence, rather than receiving the

dialog box with the “Yes,” “No,” and “More Info” buttons, the user received a message,

generated by the operating system (not by BI), that “The site might require the following
ActiveX control: ‘the latest version of Flashtalk? By clicking... from

BetterInternet?’ Click here to install.”

15.  The bold language in the preceding paragraph represented SP2’s
attempt to create a message to the user based on the information supplied by the
publisher, in this case, BI. However, due to the limited amount of text that SP2 allows to
be displayed in this message, SP2 automatically truncated BI’s message so it could fit in
the new window. Nonetheless, this message served on the user by SP2 was itself
clickable, as it said, and the user could again request the Software by clicking the

message. Otherwise, the user could close the window, and the installation process

aborted.
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16.  Clicking the message described in the preceding paragraph then led
to a new dialog box (Screen Shot 3), which contained the blue hyperlink to the EULA.
Again, however, due to constraints on text put in place by Microsoft (and unforeseen by
and initially unknown to DirectRevenue and Bl), the dialeg box truncated BI's intended
message, so that it read, “Do you want to install this software? Name: ‘the latest version
of Flashtalk? By Clicking Yes...”” In any event, SP2 left enough of the message intact to
notify the user that clicking to install had consequences (“By clicking Yes...”), and to
signal that the hyperlink should have been clicked for additional information. Clicking

the hyperlink that read “the latest version of Flashtalk? By clicking Yes...” took the user

to the EULA (Screen Shot 4).

17.  Additionally, SP2’s new download dialog box contains buttons
labeled “Install” and “Don’t Install”, rather than “Yes” and “No.” as under SP1. (Screen
Shot 5.) Clicking on “Don’t Install” aborts the process just as clicking “No” had done
previously. Clicking “Install” causes the software to download, and- the installation
proceeds as it did under SP1. (Screen Shots 6-7.) Because the hyperlink message had
been designed with SP1’s dialog box in mind, however, the message regarding the

Software still referred to the user clicking “Yes” rather than “Install.”

Bl Revises The Installation Process
18.  BI subsequently revised the process of installing the Software from
BY’'s website. This revision was carried out with an eye toward exceeding the standards

for compliance with proposed federal legislation governing consumer software
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downloads. DirectRevenue and Bl wanted to stay ahead of the curve with regard to this

proposed legislation.

19.  Attached hereto as Exhibit E are true and correct copies of screen
shots detailing the revised installation process that resulted from DirectRevenue’s and
BI's efforts. In the demonstration displayed in these screen shots, the user is
downloading Clean Getaway, another Bl software product, which assists a user in
clearing out a web browser’s history file after a browsing session ends. (Screen Shot 1.)
Like the Flashtalk download described above, as explained in the EULA, BI's targeted

advertising Software downloads along with Clean Getaway.

20.  Under the new download and installation process, clicking on one of
the BI software products (such as Clean Getaway) takes the user to a page providing a
more detailed description of the product, and summarizing some of the information
already provided in the EULA regarding the cost-free provision of the software and the
function of the Software in serving occasional ads. (Screen Shot 2.) At the bottom of
this screen, the site displays a hyperlink to the full EULA, along with a message notifying

the user that they must review and accept the EULA prior to downloading and using BI’s

products.

21, If the user clicks on “downlcad now!” at the right side of the screen,
Windows displays a dialog box, prompting the user to provide instructions as to what to

do with the installation file that is going to be downloaded. (Screen Shot 3.)
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22.  Following the download, the user clicks to open the installation file,
and SP2 displays a dialog box confirming that the user wishes to run the installation
program and verifying the digital signature of the file. (Screen Shot 4.) If the user clicks
“Don’t Run,” the installation aborts. If the user clicks “Run,” the installation process
begins. (Screen Shot 5.) The first step briefly introduces the product to the user, and
prompts the user to click “Next” to continue. Upon doing so, the user is presented with

another explanation of how the program and the Software work, similar to the one

described in paragraph 20, above. (Screen Shot 6.)

23.  Clicking “Next” takes the user to the next step of the installaion
process, in which the installation program displays the full text of the EULA in a
scrollable window, with a link to a printer-friendly version if the user desires a hard copy
of the EULA. (Screen Shot 7.) The installation cannot proceed until the user selects, I

have read and accept the agreement,” whereupon the “Next” button becomes clickable

and the process can continue (Screen Shots 8-9).

24.  When the installation has completed, the program displays a final

dialog box, again summarizing the function of the Software, and, as detailed in the

EULA, notifying the user of the easy process by which the Software can be removed if

the user so desires. (Screen Shet 10.)
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Regardless of Operating System, Users Are Given the Opportunity to Read the EULA,
and Cannot Proceed Until They Have Had That Opportunity

25.  The foregoing paragraphs demonstrate that, regardless of which
operating system a user has on his or her computer, the user is presented with the
opportunity to read the EULA prior to downloading the Software from BI’s web site, and
the user cannot proceed until they have that opportunity and either take advantage of it or
opt to skip it. While SP2 initially caused certain glitches that changed the way the notice
was presented, the user was still made aware that, by continuing to download the
software, some condition or consequence would come into effect, and this message was

always presented as a hyperlink, the most basic indicator to even novice users of the

internet that more information is avatlable by clicking the text.

Every Time The Software Serves A Ceres Branded Ad, Users Are Given Another
Opportunity To Read The EULA

26.  Once the user has installed the Software, it periodically serves ads,
the content of those ads being based on the user’s web browsing preferences. As Plaintiff
acknowledges, he received ads contained in “Ceres” branded windows. Attached hereto

as Exhibit F are true and correct copies of screen shots displaying a sample Ceres ad.

27.  As visible in Screen Shot 1, these Ceres windows contain, in the
upper right corner (next to the “X” used to close the window), a button with a question

mark, allowing the user to click for information. Clicking the information button opens a
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browser window that clearly explains the source of the ad, explains the function of the
Software, gives instructions on how to uninstall the Software if the user chooses to do so,

(Sc]reen Shot 2), and presents another opportunity to view the EULA in the form of a
| i

hyﬁerlink to the EULA at the bottom of the window. (Screen Shot 2) (The hyperlink

| ' {
leads to the EULA, as displayed in Screen Shot 3.) Because users close the ads by

clié]dng on the “X in the upper right corner, placement of the inf(?ﬁnation button in that

1 ‘ {

| v

same location makes the information button relatively conspicuous — users mouse over

the button every time they close an ad.
1

Dir;zctReventle’s and BI’s Standard Distribution Agreement With Software
Disgributors

v

28. Plaintiff, in his memorandum opposing the mf)tion to dismiss, refers

to, but fails to attach, the DirectRevenue/BI Standard DistributioniAgreement, the terms
i .

of which govern third parties’ rights to distribute the Soﬁwarc;: Attached hereto as

Ex};ibit G is a true and correct copy of that Standard Distribution Agreement.

I declare, under penalty of perjury, that the foregoing is true and correct to
the best of my knowledge. '

P
i ' i
H 1

|
Dated: New York, New York

June 24, 2005 ; Z

CHRISTOPHER DOWHAN

'
1§
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EXHIBIT A TO DECLARATION OF
CHRISTOPHER DOWHAN
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abetter ¥nternet

2 HOME MORE DUWRLOADS

{CERES ADVERTISING SOFTWARE)

1. Acceptance of This Agreement - This BetterInternet End User License Agreement (*Agreement”) is a contract
between you (“you” or "your™) and BetterIntemmet, LLC, a Delaware corporation with a mailing address of 2711
Centerville Road, Suite 400, Wilmington DE 19808-1660 ("BetterInternet”™), and govems your use of Bl ad targeting
software (*BI") and other BetterInternet software and services provided to you (collectively, "Software”). The

Agreement Includes Betterlntemet's Privacy Policy. Please read the terms of this Agreement carefully before Installing
and using the Software.

This Software will collect Information about websites you access and will use that information to display advertising
On your computer.

By dlicking "yes" or downloading, installing or using the Software, you acknowledge that you have read and
understand this Agreement and agree to be bound by its terms. If you do not agree to be bound by the terms of this
Agreement, you may not downioad or use the Software, and shall close this window without downloading the
Software or dicking yes to indicate your acceptance of this Agreement.

2. Functionality - Bl, through its advertising software known as Ceres, delivers advertising and various information
and promotional messages to your computer screen while you view Intermet web pages. Betterlnternet is abie to

provide you with BI free of charge as a result of your agreement to downioad and use BI, and accept the advertising
and promotional messages it delltvers.

By installing the Software, you understand and agree that the Software may, without any further prior notice to you,
automatically perform the following: display advertisements of advertisers who pay a fee to BetterInternet, in the
form of pop-up ads, pop-under ads, Interstitials ads and various other ad formats, display Jinks to and
advertisements of related websites based on the Information you view and the websites you vistt; store non-
personally identifiable statistics of the websites you have visited; redirect certain URLs induding your browser default
404-error page to or through the Software; provide advertisements, links or Information in response to search terms
you use at third-party websites; provide search functionality or capabilities; automatically update the Software and
install added features or functionality or additional software, including search clients and toolbars, conveniently

without your input or Interaction; Install desktop icons and Instaliation files; install sofware from BetterInternet
affiliates; and install Third Party Software.

In addition, you further understand and agree, by Instaliling the Software, that BetterInternet and/or the Software
may, without any further prior notice to you, remove, disable or render Inoperative other adware programs resident
on your computer, which, in tum, may disable or render inopereative, other software resident on your computer,
Including software bundled with such adware, or have other adverse impacts on your computer.

Certaln applications or functions that may aiready be on your computer or that are accessible through the Intemet
may attempt to install themselves or other components onto your corputer by Inserting particular domain names
Into your browser’s list of "trusted sites” without providing a notice regarding such actions. By doing so, such
applications or functions may use this access to your computer as a means to install unwanted or damaging
components on your computer. You agree that BetterInternet may flush the list of all trusted sites in your browser
from time to time for the purpose of helping your computer avoid potentially damaging downloads that occur without
vour prior knowledge. Thereafter, you may have to accept as trusted sites certain web sites which you had previously
accepted as trusted sites. While BetterInternet believes this a benefit to you and enhances the security of your
computer and your ability to choose whether or not to install certain components on your computer, if you do not

wish BetterIntemet to flush the list of trusted sites in your browser, you may follow the procedures set forth bejow in
Section 12 to remove the Software.

3. Privacy Policy - Betterlnternet, during the delivery and your use of the Software, does not coliect any personally
identifiable Information about you, such as your sumame, address, telephone number or e-mail address, nor does
BetterInternet require such information from you before downloading or installing the Software. However, to enable
Betterinternet to provide and operate its Software, BetterInternet collects certain types of non-personally ldentifiable
Information about individuals who install the Software. This information may include your Intemet protocol (P

http://www.abetterinternet.com/policies.htm 4/4/2005
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address, your domatn, your operating system, ycur browser version, type and language 2nd your intemet Service
Provider.

v

Advertisernents may be displayed of advertisers who pay a fee to BetterInternet and you may be provided with
and/or redirected to content of other parties and/or links to third party websites or content or offered the opportunity
to download software from third party software vendors. BetterInternet is not responsible for the privacy practices of
such advertisers, content providers, third party software vendors or websites. BetterInternet encourages you to read
the privacy policies of such advertisers, content providers, third party software vendors and websites.

BetterIntemet may use invisible tracking or counting devices known as "web bugs® to register that  particular web
page has been viewed and/or "coockies” or alphanumeric identiflers that Betterinternet transfers to your computer's
hard drive through your web browser to enable BetterInternet’s systems to recognize your web browser.

BelterIntemet also collects and may use certain other types of non-personally identifiable information, including:
certain of the web pages that you view, the amount of time that you spend on certain websites, your responses to
ads served by Betterlnternet, certaln software installed to your computer and software characteristics and
preferences, non-personally identifiable information on web pages and forms, software usage characteristics and
preferences, and your ZIP code. BetterInternet assoclates this information with a randomly-generated anonymous
identifier for your computer and may use this Information to enable the functionallty of the Software, to periodically
update the Software, to deliver and display ads served by Betterintemet of advertisers who pay a fee to
BetterInternet, provide you with or redirect you to content or websites of such advertisers or other parties and offer
you the opportunity to download software from third party vendors.

BetterInternet may share non-personally identifiable aggregate information about you with third parties, including
advertisers.

If you have further questions about BetterInternet's privacy practices, you may contact us at
contact@abetterinternet.com.

4. Children's Privacy Policy and Use - The Software is not directed to children. Because Betterinternet cannot
determine with any degree of certainty whether a child Is using a computer at a given time, this "Children’s Privacy
Policy and Use® explains Betterlntemet's practices regarding the collection and use of personally identifiable and non-
personally identiflable information from children under the age of thirteen and provides important information
regarding your rights under federal law with respect to such information.

BetterInternet does not knowingly collect personalty identifiable information from children under the age of thirteen.
If BetterInternet becomes aware that it has inadvertently received personally identifiable information andfor data
from a user under the age of thirteen, Betterlnternet will delete such past data from Its records and will cease to
collect any new data from that computer, including any non-personally identifiable data.

Since Betterinternet does not knowingly collect any personally identifiable information from children under the age of
thirteen, BetterInternet also does not knowingly distribute such information to third partles. Further, because
BetterInternet does not knowingly collect any personally identifiable information from children under the age of

thirteen, it does not condition the partidipation in online activiies of a child under thirteen on providing personally
Identifiable information.

For more information on children's privacy on-line, please visit the Kidz Privacy webslite, sponsored by the Federal
Trade Commission at http://www.fic.gov/b] Wine/ed s/kidz index.h

5. Age Limitation - You must be thirteen years of age or older to download or use the Software. By downloading the
Software, you represent and warrant 1o Betterlnternet that you are thirteen years or older.

6. Software License - The Software, which shall be deemed to include any enhancements or modifications thereto
and any related docurnentation, is a copyrighted work. Subject to your compliance with all of the terms and
conditlons of this Agreement, and in consideration of your promises reflected in this Agreement, Betterinternet grants
to you a personal, nonexclusive, non-assignable and nontransferable license to download, Install and use the
Software to and on a single computer and to use the Software as permitted under this Agreement for non-
commercial purposes only. BetterInternet may terminate this license at any time without notice.

All rights not expressly granted to you by the foregoing sentence are reserved by BetterInternet. Without limiting the
generality of the foregoing, you may not modify, distribute, sublicense, rent, lease, or create derivative works based
on the Software or any part thereof. Except as may be permitted by law, you may not reverse engineer, decompile or
disassemble the Software. You may not copy the Software other than to make one copy of the Software for back-up
purposes. You may not use the Software for any commercial purpose other than as permitted hereunder, and may
not use the Software in the operation of a service bureau or for the benefit of any other person or entity. Moreover,
you may not transfer, sell, assign or convey the Software to another party without the prior written consent of
BetterIntesnet. You shall maintain all copyright notices, trademark notices, and other proprietary notices on the
Software. You have no ownership rights in the Software. Rather, you have a license to use the Software pursuant to

the terms of this Agreement. Title, ownership rights, and intellectual property rights in and to the SoRware and
related documentation remain in Betterinternet.

hitp// .abetterinternet.com/policies.
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7. Proprietary Rights - The Software, 2nd any materals posted or delivered in connection with the use of the
Software including code, images, text, illustrations, logos, audio and video files (collectively "Intellectual Property”),
are protected by copyrights, trademark rights, service mark rights, or other proprietary. rights which are either owned
by BetterInternet, or owned by other parties who have licensed their Intellectual Property to BetterInternet.

You may not frame or utilize framing techniques to enclose any trademark, 10go, or other proprietary information of
BetterInternet and its affiliates without express written consent of Betterinternet. You may not use any meta tags or
any other "hidden text” utilizing the name or tredemarks of Betterlntemnet and Its afflllates without the express

written consent of BetterInternet and its affilates. Any unauthorized use terminates the permission or license granted
by Betterinternet in this paragraph

Use or modification of the Intellectual Property in any form, including but not limited to use on any other website or

networked computer environment, without express written authorization, is a violation of BetterInternet copyrights
and other proprietary rights and Is strictly prohibited.

8. Trademarks - BetterInternet, aBetterInternet.com and other Betterlntemet logos, page headers, buttons, icons,
scripts, and service names are trademarks, service marks and/or trade dress of Betterinternet or its affiliates. None
of Betterintemet or its affiliates’ trademarks, service marks or trade dress may be used in connection with any
product or service that Is not a product or service of Betterlnternet or its affiliates in any manner that Is likely to
cause confusion armong users, or in any manner that disparages or discredits BetterInternet or its affillates.

9. Indemnification - You agree to defend, indemnify, and hoid harmiess BetterInternet and its affiliates, and each
of their respective officers, directors, employees, agents, representatives, Information providers and licensors, from
any dalms, costs, losses, damages, judgments and expenses, Including but not limited to reasonable attorney's fees
and expenses, relating to or arising out of any breach of this Agreement or any use of the Software by you, or by any
other person using the Software through you or using or accessing your computer.

10. Disclaimer Of Warranty - YOU UNDERSTAND AND AGREE THAT THE SOFTWARE 1S PROVIDED ON AN "AS 1S
AND “AS AVAILABLE" BASIS, WITH ALL FAULTS, AND THAT THE ENTIRE RISK AS TO SATISFACTORY QUALITY,
PERFORMANCE, ACCURACY, AND EFFECT OF THE SOFTWARE IS YOURS AND YOURS ALONE. TO THE FULLEST
EXTENT PERMISSIBLE BY LAW, BETTERINTERNET AND ITS AFFILIATES DISCLAIM ALL WARRANTIES OF ANY KIND,
EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO, WARRANTIES OF TITLE, OR IMPLIED WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. WITHOUT LIMITING THE FOREGOING, NEITHER
BETTERINTERNET NOR ANY OF ITS AFFILIATES, NOR ANY OF THEIR OFFICERS, DIRECTORS, LICENSORS, .
EMPLOYEES OR REPRESENTATIVES REPRESENT OR WARRANT (i} THAT THE SOFTWARE, INCLUDING ITS CONTENT,
WILL FULFILL ANY OF YOUR PARTICULAR PURPOSES OR NEEDS OR MEET YOUR REQUIREMENTS OR BE ACCURATE
"COMPLETE, RELIABLE, OR ERROR FREE; (li) THAT THE SOFTWARE WILL ALWAYS BE AVAILABLE OR WILL BE
UNINTERRUPTED, ACCESSIBLE, TIMELY, OR SECURE; (ili) THAT ANY DEFECTS WILL BE CORRECTED, OR THAT THE
SOFTWARE WILL BE FREE FROM VIRUSES, "WORMS,"” "TROJAN HORSES" OR OTHER HARMFUL PROPERTIES; (iv) THE
ACCURACY, REUIABILITY, TIMELINESS, OR COMPLETENESS OF ANY INFORMATION OR OTHER MATERIAL PUBLISHED
OR ACCESSIBLE ON OR THROUGH THE SOFTWARE; (v) THE AVAILABILITY FOR SALE, OR THE RELIABILITY OR
QUALITY OF ANY PRODUCTS OR SERVICES REFERENCED USING THE SOFTWARE; (vi) ANY IMPUED WARRANTY
ARISING FROM ANY COURSE OF DEALING OR USAGE OF TRADE; AND (vii) AGAINST INTERFERENCE WITH YOUR
ENJOYMENT OF THE SOFTWARE OR THAT THE SOFTWARE IS NONINFRINGING. BETTERINTERNET AND ITS
AFFILIATES HEREBY DISCLAIM, AND YOU HEREBY IRREVOCABLY RELEASE BETTERINTERNET AND ITS AFFILIATES
FROM AND WAIVE, ANY AND ALL OBLIGATIONS, LIABILITIES, RIGHTS, CLAIMS OR REMEDIES IN TORT ARISING OUT
OF OR IN CONNECTION WITH THIS AGREEMENT OR THE SOFTWARE, WHETHER OR NOT ARISING FROM THE
NEGUGENCE (ACTIVE, PASSIVE OR IMPUTED) OF BETTERINTERNET OR ITS AFFILIATES.

1F YOU PURCHASE A PRODUCT OR SERVICE AS A RESULT OF USING THE SOFTWARE, AND A DISPUTE ARISES
BETWEEN YOU AND THE SELLER, YOU IRREVOCABLY RELEASE AND DISCHARGE BETTERINTERNET AND ITS
AFFILIATES, AND ANY OF ITS OR THEIR OFFICERS, DIRECTORS, LICENSORS, EMPLOYEES OR REPRESENTATIVES
FROM ANY CLAIMS, DEMANDS ARD DAMAGES (ACTUAL AND CONSEQUENTIAL, DIRECT AND INDIRECT,
COMPENSATORY AND PUNITIVE) OF EVERY KIND AND NATURE, KNOWN AND UNKNOWN, SUSPECTED AND
UNSUSPECTED, DISCLOSED AND UNDISCLOSED, ARISING OUT OF OR IN ANY WAY CONNECTED WITH SUCH
DISPUTES. YOU ACKNOWLEDGE AND AGREE THAT ANY SOFTWARE OR OTHER CONTENT DOWNLOADED OR
OTHERWISE OBTAINED THROUGH THE USE OF THE SOFTWARE 1S DONE AT YOUR OWN DISCRETION AND SOLELY
AT YOUR RISK AND THAT YOU WILL BE SOLELY RESPONSIBLE FOR ANY DAMAGE TO YOUR COMPUTER SYSTEM OR
LOSS OF DATA THAT RESULTS FROM THE DOWNLOADING OF SUCH SOFTWARE AND/OR CONTENT.

11, Limitation Of Liabllity - IN NO EVENT AND UNDER NO CIRCUMSTANCES SHALL BETTERINTERNET OR ANY OF
ITS AFFILIATES, OR ANY OF THEIR RESPECTIVE OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, REPRESENTATIVES,
INFORMATION PROVIDERS OR LICENSORS BE LIABLE TO YOU OR TO ANY THIRD PARTY FOR ANY DIRECT,
INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL, PUNITIVE OR OTHER DAMAGES (REGARDLESS OF THE FORM
OF ACTION OR PROCEEDING) ARISING OUT OF OR RELATED TO (i) ANY USE OF THE SOFTWARE BY ANY PERSON,
INCLUDING BUT NOT LIMITED TO, ANY DAMAGE CAUSED BY ANY RELIANCE ON, OR ANY DELAYS, INACCURACIES,
ERRORS OR OMISSIONS IN, ANY INFORMATION AND CONTENT ACCESSED THROUGH THE SOFTWARE, (1) ANY USE
OR INABILITY TO USE THE SOFTWARE FOR WHATEVER REASON, INCLUDING BUT NOT LIMITED TO
COMMUNICATIONS FAILURE OR ANY OTHER FAILURE WITH TRANSMISSION OR DELIVERY OF ANY INFORMATION
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ACCESSED THROUGH THE SOFTWARE, OR (iii) ANY GOODS OR SERVICES DISCUSSED, PURCHASED CGR OBYAINED

DIRECTLY OR INDIRECTLY, THROUGH THE SOFTWARE, IN EACH CASE EVEN IF ADVISED OF THE POSSIBILITY OF
SUCH DAMAGES.

Some jurisdictions do not allow for the exclusion of certain warranties or the limitation of liability for certain
damages. Accordingly, some of the above limitations may not apply to you.

If any part of these warranty disclaimers or limitations of Hability is found to be Invalid or unenforceabie for any
reason or if Betterlnternet Is liable to you for any other reason, then BetterInternet’s aggregate liabliity for all claims

under such circomstances shall not exceed the greater of ten dolars ($10.00) or the amount paid by you for your use
of the Software. ’

12. Termination and Removal of Software - By entering into this Agreement, you represent to Betterlnternet
that you have intentionally chosen to install the Software and that you wiil personally uninstall the Software from

your computer if you no longer wish the application to be present on your computer by going to
tp: .m uneup.com.

While you may choose to delete the Software from your computer at anytime by following the instructions hereln,
some third party applications may attempt to delete, disable or modify the Software with or without notce to you.
You further represent to BetterIntefnet that Betterinternet may store a coolde, computer file or other unique
identifier on your computer to identify you and automaticaily repalr or reinstall the Softwere If any third party

application attempts to delete, disable or modify the Software. BetterInternet may terminate this Agreement or your
right.to continue to use the Software at any time.

Further, you agree that you will not injtiate, permit, authorize or assist any third party or application to remove the
Software from your computer, or disrupt its operation or the operation of any other user. You agree that removal of
the Software from your computer will onty be performed by you pursuant to the instructions set forth herein.

13. Anti-Spam Policy And Acceptable Use - While Betterlnternet encourages you to refer friends, family,
colleagues, and others to use the Software, you may do so only through methods that are consistent with the terms
and conditions of your own Internet Service Provider as well as prevailing standards of acceptable Internet use and
behavior. In particular, you may not use the Software or the server, name, trademarks, or other Intellectual Property
of Betterlnternet In conjunction with the sending of unsolicited e-mail, or cause to be used Betterlnternet equipment
network connectlvity, or other resources to originate, deliver, refay, or otherwise bransmit unsolicited e-mai!
messages. You may not engage in any of these prohibited activities by using the service of any other provider, third-
party agent, re-mailing service, or address forwarding service, in such a way that BetterIntemet network addresses
or Betterintemet hosted Web or e-mall services are in any way identified as being associated with the.sending of
unsolicited e-mail. Other prohiblted methods of advertising or promoting your involvemnent with Betterinternet
include multiple postings of messages to Usenet newsgroups, mailing lists, chat rcoms (Including IRC, AIM, 1CQ, or
other interactive chat services) or other online forums. Incidents of "spamming” or similar Inappropriate behavior or
other violatlons of the terms of use of the Software should be reparted to contact@abetierinternet.com.

You may only use the Software for lawful purposes and In strict compllance with this Agreement and all applicable
laws. You may not use the Software to post or transmit any message or content, including linking to any message or
content, which Is abusive, vulgar, hateful, obscene, scandalous, Inflammatory or otherwise objectionable; is being
used to harass, stalk or otherwise threaten a person; Is libelous, defamatory or invades any privacy or publicity rights
of any third party; misrepresents or masks the true identity of any party; Infringes any copyright, trademark, service
mark, patent, trade secret or confldentiality obligation; contains any illegal contests or lotteries, or any pyramid
schemes; or contains any virus, trojan horse, time bomb or any other harmful or disabling software code.

14. Access to Software - To use the Software, you must provide ail your own equlpment to establish a connectlon
to the Internet and provide for your own access, induding paying any fees. You represent and warrant to

BetterInternet that you have the necessary rights and permissions to Install the Software on the computer used
herein.

15. Other Websites - The Web changes constantly, and no technique can index all pages accessible on the Web. As
a result, Betterintermnet cannot guarantee the completeness or accuracy of the websites or URLs to which
Betterlnternet’s Software link or refer. Further, the process of including websites in the Software Is largely automatic,
If at ali. BetterInternet does not screen the websites accessed through the Software, and these other websites are
maintained by persons over whom Betterinternet exercises no control. For these reasons, Betterlnternet assumes no
responsibility for the content of any website or URL induded In the Software and is not responslble for errors or
omissions or for offensive or objectionable content contained on any such website or URL.

16. Third Party Software - During the process of downloading and/or using the Software, you may also be offered
the possibility to download soRware from third party software vendors pursuant to license agreements or other
arrangements between such vendors and yourself ("Third Party Software™), Please note that the Third Party Software
Is subject to different license agreements or other arrangements, which you should read carefully. By downloading
and using this Third Party Software you accept these Third Party Software license agreements or other arrangements
and acknowledge that you have read them and understand them. BetterIntemet disdalms to the maximum extent
permitted by applicable law, any responsibility for or Nability related to the Third Party Software. Any questions,
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complaints or claims reiated to the Third Farty Software should be directed to the appropriate vendor. THE THIRD
PARTY SOFTWARE IS PROVIDED "AS 1S™ AND "WITH ALL FAULTS". BETTERINTERNET MAKES NO REPRESENTATIONS
OR WARRANTIES OF ANY KIND CONCERNING THE QUALITY, SAFETY OR SUTTABILITY OF THIS SOFTWARE, EITHER
EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION ANY IMPLIED WARRANTIES OF MERCHANTABILITY,
FITNESS FOR A PARTICULAR PURPOSE, OR NON-INFRINGEMENT. TO THE MAXIMUM EXTENT PERMITTED BY
APPLICABLE LAW, IN NO EVENT WILL BETTERINTERNET BE LIABLE FOR ANY DIRECT, INDIRECT, PUNITIVE, SPECIAL,
INCIDENTAL OR CONSEQUENTIAL DAMAGES HOWEVER THEY MAY ARISE AND EVEN IF BETTERINTERNET HAS BEEN
PREVIOUSLY ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

There are Inherent dangers In the use of any software avallable for downloading on the Intemet, and Betterlnternet
cautions you to make sure that you completely understand the potential risks before downloading any of the Thisd
Party Software. You are solely responsible for adequate protection and backup of the data and eguipment used in
connection with any of the Third Party Software, and Betterinternet will not be liable for apy damages that you may
suffer in connection with using any of the Third Party Software,

17. Ilegal, Unauthorized, Or Fraudulent Content Or Activities - The Software may be used only for lawful
purposes and in a lkawful manner and in compliance with this Agreement. You agree to comply with all applicable laws
angd regulations. Betterlnternet has the right, but not the obilgation, to investigate any reported violation .of its
policles and take any action it deems appropriate, induding but not limited to terminating your access to the
Software without notice. To protect Betterinternet systems and users, to ensure the integrity and operation of
BetterInternet business and systems, or in response to subpoenas, court orders, or legal requirements,
BetterInternet may access and disclose any information that it considers necessary or appropriate, induding user
contact detalls, IP addressing and traffic information, copyright infringement, and Web usage paths. By using the

. Software, you expressly consent to the foregoing vse and disclosure. '

18, Applicable Law; Jurisdiction And Venue - This Agreement shall be governed by and construed in accordance
with the laws of the State cf New York, without giving effect to any principles of conflicts of laws, and you hereby

consent to the personal and exclusive jurisdiction of the state and federai courts sitting in the County of New York,
State of New York.

19. Arbitration - Except as provided in the next paragraph, you and BetterInternet agree that any and all disputes,
controversies and daims relating In any way to the Software, this Agreement or the breach thereof (induding the
arbitration of any claim or dispute and the enforceability of this paragraph) shall be submitted to and resolved by
means of a confidential arbitration before a single arbitrator administered by the American Arbitration Association
under [ts then current Commercial Arbitration Rules and conducted in the County of New York, State of New York.
The arbitrator's award shall be binding and may be entered as a judgment in any court of competent jurisdiction. You
and Betterinternet may litigate in any court of competent jurisdiction only to stay or compel arbitration under this
Agreement or to confirm, modify, vacate or enter judgment on the award rendered by the arbitrators and to enforce
the judgment that is entered. This Agreement will not be governed by the United Nations Convention of Contracts for
the International Sale of Goods, the application of which Is hereby excluded. To the fullest extent permitted by
applicable law, no arbitration under this Agreement shali be joined to an action involving any other cufrent or former
user of the Software, whether through class arbitration proceedings or otherwise.

However, to the extent you have in any manner violated or threatened to violate Betterintemnet’s rights in the
Inteliectual Property, Betterlnternet may seek injunctive or other appropriate relief in any court of competent
jurisdiction and you irrevocably consent to jurisdiction and venue in such courts.

20. Changes - Betterinternet may thange any of the terms and conditions contalned in this Agreement, including
the Privacy Policy in Section 3 of this Agreement and other policies and guidelines govemning the Software, at any
time in its sole discretion. Notices of material changes to this Agreement will be posted on Betterlntemet website at
www.abetterinternet.com when they become effective. You are solely responsible for reviewing the notices and any
applicable changes. You agree that your continued use of the Software after any changes to this Agreement,
including the Privacy Policy, take effect will constitute your acceptance of such changes. If you do not wish to accept

the changes to this Agreement, do not continue to use the Software after the effective date of such changes and
uninstali the Software,

21. General Provislons - This Agreement constitutes the entire agreement of the parties with respect to the subject
matter hereto and supersedes and cancels all prior and contemporaneous agreements, claims, representations and
understandings of the parties in connection with the subject matter hereof, oral or written. If, for any reason, an
arbitrator or court of competent jurisdiction finds any provision of this Agreement, or portion thereof, unenforceable,
then the remainder of this Agreement shall continue In full force and effect and the provision in question will be read,
or replaced with another provision, to give maximum effect to the intention of the parties as refiected by its plain
language. BetterIntermnet's fallure to enforce the strict perforrnance of any provision of this Agreement will not
constitute a waiver of BetterIntemet's right to subsequently enforce such provisions or any other provisions of this
Agreement. No walver of any provision of this Agreement shall be effectlve unless in writing. Al) provisions of this
Agreement refating to ownership of Intellectual Property and proprietary rights, warranty disclaimers, limitation of
liability, and indemnification shall survive the termination of this Agreement and the termination of YOur use or
access to the Software, for whatever reason. You acknowledge that your violation of the provisions relating to
Intellectual Propesty and proprietary rights may cause damage to BetterInternet which is unguantiflable but
nonetheless real and irveparable. Accordingly, in the event Betterinternet determines in its sole discretion that you
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have violated or will violate any such provision, Betterlnternet will be entitled to injunctive relief from & court of
competent jurisdiction restraining such viclation. BetterInternet’s specific remedies set forth under this Agreement for
any breach by you of this Agreement or otherwise shall be cumulative and shall not restrict or limit BetterInternet

ability to resort to any other remedy avsilable under law or equity. Any rights not expressly granted herein are
reserved.

22. International Access. The Software Is provided from the United States of America. The laws of other countries
may differ regarding the access and use of the Software. BetterInternet makes no representations regarding the

legality of the Software in any other country and it Is your responsibility to ensure that your use complies with alt
applicable laws outside of the U.S.A.

Last updated January 05, 2005

EULA | Contact Us ©2005 Betterlnternet, LLC. All rig
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(CERES ADVERTISING SOFTWARE)

1. Acceptance of This Agreement - This End User License Agreement ("Agreement™) is a contract between you
("you™) and BetterInternet, LLC ("ABI") and governs your use of software downloaded from abetterinternet.com

{“Software™). Please read the terms of this Agreement carefully before downloading, installing and using the
Software.

This Software will collect information about websites you access and will use that information to display advertising
on your computer. ABI ensures that these ads will include the name "Ceres” on the upper left hand corner of the ad
so that you are able to recognize that the ad is coming from ABI, however, some older versions of the Software may

not include this feature. Moreover, the ads will appear while you are surfing the Web, not just when you use the
Software.

By dlicking "yes”, “install” or downloading, installing or using the Software, you acknowledge that you have read and
understand this Agreernent, agree to be bound by its terms and represent that you have the necessary rights and
permissions to install the Software on the computer being used. If you do not agree to be bound by the terms of this

Agreement or do not have the necessary rights to the computer being used, you may not download or use the
Software.

2. Functionality - This Software delivers advertising as well as various promotional messages to your computer
screen while you view Internet web pages. ABI is able to provide you with the Software free of charge as a result of
your agreement to accept the advertising and promotional messages it delivers. In addition, the Software may be

bundied with or installed in connection with Promotional Applications (see Section 14 below for more information
about Promotional Applications).

By installing the Software, you understand and agree that the Software may, without any additional notice to you,
perform the following: display pop-up ads and various other ad formats of third party advertisers; display links to and
advertisernents of related websites based on the information you view and the websites you visit; store non-
personally identifiable information regarding your Intermet browsing and usage habits; redirect certain URLs,
including your browser’s defauit 404-error page; provide advertisements, links or information in response to search
terms you use at third-party websites; provide search functionality or capabilities.

3. Uninstall and Remove Software - You may uninstall the Software at any time by visiting
www.mypctuneup.com. Other attempts to uninstall the Software, such as via anti-spyware software, will not
effectively uninstall the Software, and may result in the Software re-installing itself. Visiting www.mypctuneup.com is
the primary method to properly remove the Software. MyPCTuneUp will leave behind a unique identifier on your
computer for the sole purpose of notifying ABI that you no longer want the Software to operate on your computer.

While you may choose to delete the Software from your computer at anytime by following the instructions herein,
some third party applications may attempt to delete, disable or modify the Software with or without notice to you.
You agree not to initiate, permit, authorize or assist any third party or application to remove the Software from your
computer, or disrupt its proper operation. AB]1 may store a cookie, computer file or other unique identifier on your

computer to identify you and may automatically repair or reinstall the Software if any third party application attempts
to delete, disable or modify the Software.

ABI rmay terminate this Agreement or your right to continue to use the Software at any time.

4. Software updates - You understand and agree that ABI may, without providing additiona! notice to you: update
the Software; install added features, functionality or additiona! software, including search clients, tootbars and
shopping applications; install desktop icons and instaliation files; and install software from ABI affiliates.

5. Security - ABI is dedicated to helping to ensure the security of your computer. There are third parties who are
unaffiliated with ABI and who may in the future, attempt to instali applications or functions onto your computer
without first obtaining your consent, or who may have already done so.
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Some of these third parties may attempt to instal! a virus, worm, trojan horse and/or other malicicus and unwanted

agent onto your computer. In order to ensure the safety of your computer, ABI may remove the virus, worm or
trojan horse from your computer.

These third parties may also attempt to insert particular domain names into your browser’s list of "trusted sites,”
make host file changes or manipulate your network communication functionality without first obtaining your consent.

By doing so, such third parties may obtain access to your computer as a means to install unwanted or damaging
components on your computer.

You understand and agree that ABIL may flush the list of alt trusted sites in your browser from time to time.
Thereafter, you may need to re-designate as trusted sites certain web sites which you had previously designated as
trusted sites. ABI believes this a benefit to you because it enhances the security of your computer aznd provides you
with the ability to choose whether or not to install certain components on your computer.

Some third parties may attempt to disrupt network communications to and from your computer to ABI's servers. This
may include the manipulation of either your DNS configuration, or your computer’s host file. If ABI believes that a
third party is impeding your network communications, we reserve the right to correct the conflict in order to preserve
proper communication.

¢

You understand and agree, by installing the Software that ABI and/or the Software may, without any additiona!
notice to you, remove, disable or render inoperative other adware programs resident on your computer. This in turn,
may disable or render inoperstive other software resident on your computer, including software bundled with such
adware. This may also have other adverse impacts on your computer.

If you do not want ABI and/or the Software to take these security measures, you should not install the Software, or
follow the procedures set forth below in Section 3 to remcve the Software.

6. Privacy - ABI does not require you to provide any personally identifiable information in order to download or use
the Software. However, the Software does collect certain types of non-personally identifiable information about
individuals who install and use the Software. None of the information collected is used by ABI to identify you
personally. The use and collection of your information is in accordance with ABI's privacy policy located at

www .abetterinternet.com/privacypolicy.htmi and is incorporated as part of this Agreement.

7. Software License - The Software, including any documentation, enhancements, additions or other modifications
thereto, is a copyrighted work belonging to ABI and its licensors. ABI grants to you a personal, revocable,
nonexclusive, non-assignable and nontransferable license to download, instalt and use the Software on a single
computer and to use the Software only as permitted under this Agreement for non-commercial purposes only.

All rights not expressly granted to you by the foregoing paragraph are reserved by ABI and its licensors. Without
limiting the generality of the foregoing, you may not modify, distribute, sublicense, rent, lease, or create derivative
works based on the Software or any part thereof. Except as may be permitted by law, you may not reverse engineer,
decompile or disassemble the Software. You may not copy the Software other than to make one copy of the Software
for back-up purposes. You may not use the Software for any commercial purpose, and may not use the Software in
the operation of a service bureau or for the benefit of any other person or entity. Moreover, you may not transfer,

sell, assign or convey the Software to another party without the prior written consent of ABI. You shall maintain all
copyright notices, trademark notices, and other proprietary notices on the Software.

You agree not to publicly disseminate perforrmance information or analysis (including, without limitation, benchmarks)
developed by you or obtained from any third party relating to the Software.

8. Proprietary Rights - The Software, and any materials posted or delivered in connection with the use of the
Software, including code, images, text, illustrations, logos, audio and video files (coliectively "Intellectual Property”),
are protected by copyrights, trademark rights, service mark rights, or other proprietary rights which are either owned
by ABI, or owned by other parties who have licensed their Intellectuval Property to ABI.

You may not frame or utilizé framing techniques to enclose any trademark, logo, or other Inteliectual Property of ABI
or its licensors without express written consent of ABl. You may not use any meta tags or any other "hidden text"
utilizing the name or trademarks of ABI and its affiliates without the express written consent of AB} or its licensors.

Use or modificetion of the Intellectual Property in any form, including but not limited to use on any other website or
networked computer environment, without express written authorization, is a violation of ABI's or its licensors'
Intellectual Property rights and is strictly peohibited.

9. Trademarks - ABI, 2BetterInternet.com and other ABI lcgos, page headers, buttons, icons, and service names
are trademarks, service marks and/or trade dress of ABI or its licensors. None of ABI's or its licensors' trademarks,
service marks or trade dress may be used in connection with any product or service that is not a product or service of

ABI or its licensors in any manner that is likely to cause confusion among users, or in any manner that disparages or
discredits AB1 or its affiliates.
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10. Indemnification - You zgree to defend, indemnify, and hold harmless AB1 and its affiliates, and each of their
respective officers, directors, employees, agents, representatives, informztion providers and licensors, from any
claims, costs, losses, damages, judgments and expenses, including but not limited to reasonable attorney's fees and
expenses, relating to or arising out of any breach of this Agreement or any use of the Software by you, or by any
other person using the Software through you or using or accessing your computer.

11. Disclaimer Of Warranty - YOU UNDERSTAND AND AGREE THAT THE SOFTWARE IS PROVIDED ON AN "AS IS"
AND "AS AVAILABLE” BASIS, WITH ALL FAULTS, AND THAT THE ENTIRE RISK AS TO SATISFACTORY QUALITY,
PERFORMANCE, ACCURACY, AND EFFECT OF THE SOFTWARE 1S YOURS AND YOURS ALONE. TO THE FULLEST
EXTENT PERMISSIBLE BY LAW, ABI AND ITS AFFILIATES DISCLAIM ALL WARRANTIES OF ANY KIND, EXPRESS OR
IMPLIED, INCLUDING BUT NOT LIMITED TO, WARRANTIES OF TITLE, NON-INFRINGEMENT OR IMPLIED WARRANTIES
OF MERCHANTARBILITY OR FITNESS FOR A PARTICULAR PURPOSE. WITHOUT LIMITING THE FOREGOING, NEITHER
ABI NOR ANY OF ITS AFFILIATES, NOR ANY OF THEIR OFFICERS, DIRECTORS, LICENSORS, EMPLOYEES OR
REPRESENTATIVES REPRESENT OR WARRANT (i) THAT THE SOFTWARE, INCLUDING ITS CONTENT, WILL FULFILL
ANY OF YOUR PARTICULAR PURPOSES OR NEEDS OR MEET YOUR REQUIREMENTS OR BE ERROR FREE; (ii} THAT THE
SOFTWARE WILL ALWAYS BE AVAILABLE OR WILL BE UNINTERRUPTED, ACCESSIBLE, TIMELY, OR SECURE; (iii)
THAT ANY DEFECTS WILL BE CORRECTED, OR THAT THE SOFTWARE WILL BE FREE FROM VIRUSES, "WORMS,”
"TROJAN HORSES" OR OTHER HARMFUL PROPERTIES; (iv) THE ACCURACY, RELIABILITY, TIMELINESS, OR
COMPLETENESS OF ANY INFORMATION OR OTHER MATERIAL PUBLISHED OR ACCESSIBLE ON OR THROUGH THE
SOFTWARE; (v) THE AVAILABILITY FOR SALE, OR THE RELIABILITY OR QUALITY OF ANY PRODUCTS OR SERVICES
REFERENCED USING, OR ACCESSIBLE THROUGH, THE SOFTWARE; AND (vi) ANY IMPLIED WARRANTY ARISING
FROM ANY COURSE OF DEALING OR USAGE OF TRADE. ABI AND ITS AFFILIATES HEREBY DISCLAIM, AND YOU
HEREBY IRREVOCABLY RELEASE ABI AND ITS AFFILIATES FROM AND WAIVE, ANY AND ALL OBLIGATIONS,
LIABILITIES, RIGHTS, CLAIMS OR REMEDIES ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT OR THE

SOFTWARE, WHETHER OR NOT ARISING FROM THE NEGLIGENCE (ACTIVE, PASSIVE OR IMPUTED) OF ABI OR ITS
AFFILIATES.

IF YOU PURCHASE A PRODUCT OR SERVICE AS A RESULT OF USING THE SOFTWARE, AND A DISPUTE ARISES
BETWEEN YOU AND THE SELLER, YOU IRREVOCABLY RELEASE AND DISCHARGE ABI AND ITS AFFILIATES, AND
THEIR RESPECTIVE OFFICERS, DIRECTORS, LICENSORS, EMPLOYEES OR REPRESENTATIVES, FROM ANY CLAIMS,
DEMANDS AND DAMAGES (ACTUAL AND CONSEQUENTIAL, DIRECT AND INDIRECT, COMPENSATORY AND PUNITIVE)
OF EVERY KIND AND NATURE, KNOWN AND UNKNOWN, SUSPECTED AND UNSUSPECTED, DISCLOSED AND
UNDISCLOSED, ARISING OUT OF OR IN ANY WAY CONNECTED WITH SUCH DISPUTES. YOU ACKNOWLEDGE AND
AGREE THAT ANY SOFTWARE OR OTHER CONTENT DOWNLOADED OR OTHERWISE OBTAINED THROUGH THE USE OF
THE SOFTWARE IS DONE AT YOUR OWN DISCRETION AND SOLELY AT YOUR RISK AND THAT YOU WILL BE SOLELY

RESPONSIBLE FOR ANY DAMAGE TO YOUR COMPUTER SYSTEM OR LOSS OF DATA THAT RESULTS FROM THE
DOWNLOADING OF SUCH SOFTWARE AND/OR CONTENT.

12. Limitation Of Liability - IN NO EVENT AND UNDER NO CIRCUMSTANCES SHALL ABI OR ANY OF ITS
AFFILIATES, OR ANY OF THEIR RESPECTIVE OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, REPRESENTATIVES,
INFORMATION PROVIDERS OR LICENSORS BE LIABLE TO YOU OR TO ANY THIRD PARTY FOR ANY DIRECT,
INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL, PUNITIVE OR OTHER DAMAGES (REGARDLESS OF THE FORM
OF ACTION OR PROCEEDING) ARISING OUT OF OR RELATED TO (i) ANY USE OF THE SOFTWARE BY ANY PERSON,
INCLUDING BUT NOT LIMITED TO, ANY DAMAGE CAUSED BY ANY RELIANCE ON, OR ANY DELAYS, INACCURACIES,
ERRORS OR OMISSIONS IN, ANY INFORMATION AND CONTENT ACCESSED THROUGH THE SOFTWARE, (i) ANY USE
OR INABILITY TO USE THE SOFTWARE FOR WHATEVER REASON, INCLUDING BUT NOT LIMITED TO
COMMUNICATIONS FAILURE OR ANY OTHER FAILURE WITH TRANSMISSION OR DELIVERY OF ANY INFORMATION
ACCESSED THROUGH THE SOFTWARE, OR (iii) ANY GOODS OR SERVICES DISCUSSED, PURCHASED OR OBTAINED,

DIRECTLY OR INDIRECTLY, THROUGH THE SOFTWARE, IN EACH CASE EVEN IF ADVISED OF THE POSSIBILITY OF
SUCH DAMAGES.

Some jurisdictions do not aliow for the exclusion of certain warranties or the limitation of liability for certain
damages. Accordingly, some of the above limitations may not apply to you.

If any part of these warranty disclaimers or limitations of liability is found to be invalid or unenforceable for any
reason or if ABI is liable to you for any other reason, then ABYI's aggregate liability for all clairms under such

circumstances shall not exceed the greater of ten dollars {$10.00) or the amount paid by you for your use of the
Software.

13. Acceptable Use Policy - While ABI encourages you to refer friends, family, colleagues, and others to use the
Software, you may do so only through methods that are consistent with the terms and conditions of your own
Internet Service Provider as well as prevailing standards of acceptable Internet use and behavior. In particular, you
may not use the Software or the server, name, trademarks, or other Intellectual Property of ABI in conjunction with
the sending of unsolicited e-mail, or cause to be used ABI equipment, network connectivity, or other resources to
criginate, deliver, relay, or otherwise transmit unsolicited e-mail messages. You may not engage in any of these
prohibited activities by using the service of any other provider, third-party agent, re-mailing service, or address
forwarding service, in such a way that ABI network addresses or ABI hosted Web or e-mail services are in any way
identified as being associated with the sending of unsolicited e-mail. Other prohibited methods of advertising or
promoting your involvernent with ABI include multipie postings of messages to Usenet newsgroups, mailing lists, chat
rooms (including IRC, AIM, 1CQ, or other interactive chat services) or other online forums. Incidents of "spamming”
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or similar inappropriate behavior or other violations of the terms of use of the Software should be reported o
contact@abetterinternet.com.

You may only use the Software for lawful purposes and in strict compliance with this Agreement and all applicable
laws. You may not use the Software to post or transmit any message or content, including linking to any message or
content, which is abusive, vulgar, hateful, obscene, scandalous, inflammatory or otherwise objectionable; is being
used to harass, stalk or otherwise threaten a person; is libelous, defamatory or invades any privacy or publicity rights
of any third party; misrepresents or masks the true identity of any party; infringes any copyright, trademark, service
mark, patent, trade secret or confidentiality obligation; contains any illegal contests or lotteries, or any pyramid
schemes; or contains any virus, trojan horse, time bomb or any other harmful or disabling software code.

You may not use any persons, means, devices or arrangements to commit fraud, redirect Intemet traffic in a

deceptive or fraudulent manner, interfere with the proper operation of the Software or falsify or manipulate results or
information generated or collected in connection with the Software.

ABI has the right, but not the obligation, to investigate any reported violation of its policies and take any action it
deems appropriate, induding but not limited to terminating your access to the Software without notice. To protect
ABI's systems and users, to ensure the integrity and operation of ABI's business and systems, or in response to
subpoenas, coust orders, or legal requirements, ABI may access and disclose any information that it considers

necessary or appropriate, including 1P addressing, traffic information and Web usage paths. By using the Software,
you expressly consent to the foregoing use and disclosure.

14. Promotional Applications - During the process of downloading and/or using the Software, you may also be
offered the possibility to download software from third party software vendors pursuant to license agreements or
other arrangements between such vendors and yourself ("Promotional Applications™). Please ncte that the
Promotional Applications are subject to different license agreements or other arrangements, which you shouid read
carefully. By downloading and using Promotional Applications, you accept such license agreements or other
armangements and acknowledge that you have read them and understand them. ABI disclaims to the maximum
extent permitted by applicable law, any responsibility for or liability related to the Promotional Applications. Any
questions, complaints or claims related to the Prometional Applications should be directed to the appropriate vendor.
PROMOTIONAL APPLICATIONS ARE PROVIDED "AS 1S" AND "WITH ALL FAULTS®. ABI MAKES NO REPRESENTATIONS
OR WARRANTIES OF ANY KIND CONCERNING THE QUALITY, SAFETY OR SUITABILITY OF PROMOTIONAL
APPLICATIONS, EITHER EXPRESS OR IMPLIED; INCLUDING WITHOUT LIMITATION ANY IMPLIED WARRANTIES OF
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR NON-INFRINGEMENT. TO THE MAXIMUM EXTENT
PERMITTED BY APPLICABLE LAW, IN NO EVENT WILL ABI BE LIABLE FOR ANY DIRECT, INDIRECT, PUNITIVE,

SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES HOWEVER THEY MAY ARISE AND EVEN IF ABI HAS BEEN
PREVIOUSLY ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

15. Applicable Law; Jurisdiction And Venue - This Agreement shall be governed by and construed in accordance
with the laws of the State of New York, without giving effect to any principles of conflicts of laws, and you hereby

consent to the personal and exclusive jurisdiction of the state and federal courts sitting in the County of New York,
State of New York.

16. Arbitration - Except as provided in the next paragraph, you and ABI agree that any and all disputes,
controversies and claims relating in any way to the Software, this Agreement or the breach thereof (including the
arbitration of any claim or dispute and the enforceability of this paragraph) shall be submitted to and resolved by
means of a confidential arbitration before a single arbitrator administered by the American Arbitration Association
under its then current Commercial Arbitration Rules and conducted in the County of New York, State of New York.
The arbitrator’s award shall be binding and may be entered as a judgment in any court of competent jurisdiction. You
and ABI may litigate in any court of competent jurisdiction only to stay or compel arbitration under this Agreement or
to confirm, modify, vacate or enter judgment on the award rendered by the arbitrators and to enforce the judgment
that is entered. This Agreement will not be governed by the United Nations Convention of Contracts for the
Intemational Sale of Goods, the application of which is hereby excluded. To the fullest extent permitted by applicable

law, no arbitration under this Agreement shall be joined to an action involving any other current or former user of the
Software, whether through dass arbitration proceedings or otherwise.

However, to the extent you have in any manner violated or threatened to violate ABI's rights in the Intellectual

Property, ABI may seek injunctive or other appropriate relief in any court of competent jurisdiction and you
irrevocably consent to jurisdiction and venue in such courts.

17. Changes - ABI may change any of the terms and conditions contained in this Agreement, including the privacy
policy referenced in Section 6 above, and other policies and guidelines governing the Software, at any time in its sole
discretion. Notices of material changes to this Agreement will be posted on ABI's website at www.abetterinternet.com
when they become effective. You are solely responsible for reviewing the notices and any applicable changes. You
agree that your continued use of the Software after any changes to this Agreement, including the Privacy Policy, take
effect will constitute your acceptance of such changes. If you do not wish to accept the changes to this Agreement,
do not continue to use the Software after the effective date of such changes and uninstall the Software.

18. General Provisions - This Agreement constitutes the entire agreement of the parties with respect to the subject
matter hereto and supersedes and cancels all prior and contemporaneous agreements, claims, representations and

DR174499
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understandings of the parties in connection with the subject matter hereof, crei or written. If, for any reason, an
arbitrator or court of competent jurisdiction finds any provision of this Agreement, or portion thereof, unenforceable,
then the remainder of this Agreement shalt continue in full force and effect and the provision in guestion will be read,
or replaced with another provision, to give maximurmn effect to the intention of the parties as reflected by its plain
language. ABI's failure to enforce the strict performance of any provision of this Agreement will not constitute a
waiver of ABI's right to subsequently enforce such provisions or any other provisions of this Agreement. No waiver of
any provision of this Agreement shall be effective unless in writing. All provisions of this Agreement relating to
ownership of Intellectual Property and proprietary rights, warranty disclaimers, limitation of liability, and
indemnification shall survive the termination of this Agreement and the termination of your use or access to the
Software, for whatever reason. You acknowledge that your violation of the provisions relating to Intefiectual Property
and proprietary rights may cause damage to ABI which is unquantifiable but nonetheless real and irreparable.
Accordingly, in the event ABI determines in its sole discretion that you have violated or will violate any such
provision, ABI will be entitled to injunctive relief from a court of competent jurisdiction restraining such violation.
ABT's specific remedies set forth under this Agreement for any breach by you of this Agreement or otherwise shall be

cumulative and shall not restrict or limit ABI ability to resort to any other remedy available under law or equity. Any
rights not expressly granted herein are reserved.

19. International Access. The Software is provided from the United States of America. The laws of other countries
may differ regarding the access and use of the Software. ABI makes no representations regarding the legality of the

Software in any other country and it is your responsibility to ensure that your use complies with all applicable laws
outside of the U.S.A.

Last updated April 28, 2005

Privacy Policy | EULA | Uninstall | ConfactUs | Support

©2005 Betterlnternet, LLC. All rig

DR174500
http://www abetterinternet.com/policies/ceres.htm 6/29/2005



EXHIBIT C TO DECLARATION OF
CHRISTOPHER DOWHAN

DR174501




For XP-SP1, Win2k, Win95, WinME, WinNT, etc. machines, this is how the download
works:

Browse to www.abetteninternet.com website and click on a product link — Flashtalk in
this example. Some of our distribution will show an ad and automatically pop the
window we see In the next image below this one
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The ActiveX pop-up window appears and asks the user if they want to continue with the

download and agree 10 the EULA which 1s accessible through the linked blue text at the
top of the window.
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By chicking on the blue text at the top of the pop-up you are sent to the webpage with our
full EULA.

£ wovioms Mt a Slaee

DR174504

(8]




1f you chick on the “No” bution, the install is aborted ané nothing 1s installed. 1f you chck
on the “More Info” button, you can get more information about BetterInternet and the

way we signed the code with our Authenticode keyvs. By clicking “Yes”, it proceeds with
the download and installation of the ad client and Flashtaik

application
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The user 1s prompted with a couple more installation preferences screens for the Flashtalk
application.

Welcome!
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And finally, after the installation is complete we open a small browser window 1o
indicate that the installation was successful, and the FlashTalk application is launched.
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On an XP-SP2 machine, here’s what the download sequence Jooks like:

Browse to www.abelterinternet.com website and click on a product hink — Flashtalk in
this example. Some of our distribution will show an ad and automatically pop the
window we see in the next image below this one.
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After clicking on the downioad hnk, XP-SP2 by default will block the download of our
apphcation. Technically, thisis an <OBJECT> tag that has always been supported by IE
browsers as the way to download “ActiveX” content. Our OBJECT tag 1s pointing to a
CAB file which would pop a small window in XP-SP1, Win2K, Win98, WinNT, WinMe,
ete. prompting the user to choose “Yes™ or “No™ to the download. In this case, that pop-
up is suppressed and the message about the download 1s shown 1n a strip of text across
the top of the browser window that started the download sequence.
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Here we can see that the strip of text is “active”™ and we can click on it to instail the
ActiveX control — the second time the user has had to ask now.
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This second request pops another window that has a Inik to our EULA — at this point the
phrasing is different from the pop-up we would see for an ActiveX download on XP-SP1
machines, and the rest.
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By clicking on the “Don’t Install” button, the entire process is aborted and nothing has
been installed. By clicking on the Install bution, the ad client and FlashTalk application
are installed.
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The FlashTalk appiication walks through a set of windows to confinm mstallation

preferences, etc....

Welcome!
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And finally, after the installation is complete we open a small browser window to
indicate that the installation was successful, and the FlashTalk application 1s launched.
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w.abetterinternet.comfdeangateway. b

™

25

t Uninstall | Contsgt s |

Support

Name: deangetaway-wise1000.exe
Type: Apphcation, 195 KB
From: download. ebetterintesnet .com

fm ] [ e ) [ oed )

Whie fles hom the Inteinet can be usehd this e type can
potentially haim your computes. If you do not tiust the sowce, do not
un or save this softwase. What's the fisk?

& Internet
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Do you want to run this software?

Name: Clean Getaway Instailation
Publsher: Betterinternet

A0 @mgm l Run ; DontRan |

While files from the Internet can be useful, this fie type can potentially harm
your computer, Only run software from publishers you trust, What's the rick?
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>

This Software is
supported by Ceres
advertisements

A Service by
Betterinternet

About Clean Get-Away
Your compuier tracks your every move on the kntesnet. Now

you cen protect yourselt wih the best history deletion program
o dete, Clean Gel-Awey .

Clck Next' to get started.

B Internet
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I This softmare is
Z supported by Ceres
advertisements

.
|

A Service by
Betterinternet

- .
Py 2hi nctwork

Wiy is Clean Get-Away Free?

Clean Ged-Aweay is provided {0 you free of cherge because l is
supported by sdvertising trom the Betierinternet Network.

A3 you surt the web, you will occesionaly receive relevant
ofters from the Betterimemet Network. The ads you receive
fromthe Betterinternet Network wit be branded Ceres_ You wil
recognize these eds by the prompt displey of Ceres brand
neme i the upper lefl corner of the ad.

The ads you receive from Belierinternel can be displeyed as
POp-LRS, pop-unders or eny cther dispisy mechenism. Al ads
served by Betieriterned wil heve the brend name ‘Ceres’ on
the upper left cormes.

Therk You - end enjoy your free version of Clean Gel-Awey.
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n order o use Ciean Gel-Away, you need to accept the End
User Liecense Agreement below. By insioling this softwere
you are bound 10 the sgreement and certify thet you wil adhere
to tha terms outined in the egreement.

ABETTER INTERKET END USER DCENSE
AGREEMENT

[CERES ADVERTISING SOFTWARE. AS DISTRIBUTED
(WITH CLEAN GETAWAY]

1 Acwplanced!}uAgeenm Tl-nErdU;alxame
s 2 you “pou”]
andBcnuIriemel LLC ["ABI"] and goverma pour use of the
Ceres Advertising Program ["Software’) Please read the
terms of this Agreement catehully betare downloading,
instaling and using the Softwaie.

Pairt Frendly Version
¢ | have read and accept the agreement

@ id)miacceplthetam:dthe-

wrﬁ

- @ Internet

DR174524




B

I
2%

f

D

Vi

£
+

‘ Search

tp:ffwaw _ebettennternet.comfcleangetaway him!

TRV TR

o ta

Links

»

cpu Pojice

!

|
|
|
|

This software is
supported by Leres
advertisements

>

A Service by

Betterlntermnet

"} do not accept the tesms of the agreement

n order to usa Geen Get-Awey, you heed to sccepl the End
User Liecense Agreement below. By instefing this software
you are bound to the egreement and cerlity thet you wit ednere
to the terms outined in the agreemert.

?A BETTER INTERNET END DSER LICENSE
gAGREEHENT

{(CERES ADVERTISING SOFTWARE. &5 DISTRIBUTED
“W\TH CLEAN GETAWAY)]

1. Acceptance of this Ageement - This End User License

Ageement [Agreement’} is a contract betyreen you ["you”)

and Bettesinternet, LLC ["ABI"] and goveins your use of the

Ceres Advertising Program [“Softwaie™} Pleass read the

lerms of this Agreement carefully before downloading,

nstafing and using the Saltware.

' M
Pint Friendky Vession

¥ 3 havesead and accept the agreement
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omfcleangetaway.him

T

abi network

mstallation Done

Congratulstions] Your mistatation of Geen Get-Away was
successhd.

Please remember:
1. As you surf the web, you wil occasionally receive ads from
AB. The ads wil be labeled with the neme ‘Ceres’.

2. it et some point you wish to stop receiving eds from ABY, you
can unistall the Ceres software by visting

Wy IypCiuneup. com

3. ¥ you wish to cortect us you ere weicome o e-med us al
contact@®abetterntesnet com

Please press FINSH' 1o extt this Instaliation.

o
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Ceres Removal Screenshots

Ceres Pop-Up Advertisement:

Getpacked end

~

" Flight + Hotel + Cor”
BQOchge\hex o i

Fhgit + Hotel
- andSave .
Lar © Fhight + Car

Leave or - May -

res ve up to 70%
Shadgren Great flight dests. from 3841 e m‘fm -
© Huore Search Options Rero: Harveh's from e *
One-wey, Mo, 01 S10ps ...
Srarzy Sar 100 m G

Air from!  Packeges From  Hotel From«*

Ask us shout yacstion gmnershi

5145 & pls, 2454 26/ 320G Fyrs Fees & Towes
3254 L 3 $131/nt
3194 arts, 8354 $153/m
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Ceres Help Window {Accessed by clicking on the gquestion mark found on the top
right-hand corner of the advertisement window):

Fotel
Car

Cruise

feaving Feor

i’G\;inc Ts

YegasfCasinoy
Caribbean
£ New York Tty

Ser More Dergis

Book 1o
and Sa

© More Search Opiohs
Ore.wsy e O Qops

Air from?
$145
$254

£104

You are seemg thes2 ads because vou have racerred software
free of charge through @ Ceres distnbutor. To support Your
free software arnd to help keep the produdt free, plezce 8o not
unnstalt Ceres. Ceres s not "spyware,” does not coflect any
personal mformation sbowt sou, and s not mehdous

if you do chonce to uninstall T eras contextust odverusing
software, T c3n be salely a2nd completely removed by using the
addfremove programs funcbon in the windows cordro! panel,
o7 by 00ing to www. MyPCTun2up.com to get the uninstall toof.

EULA

o

! Feedback
Have comments

: eholr our site?

Drop them off in
! our Suggestior beyx .
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Ceres EULA (Also contains a link to mypctuneup.com):

Q] hr:p e aben;rn.ermt :oﬂvpdbts htm
—mwmmmmmmrwrmnm YriER > s

> Be

: {(REGARDLESS OF THE FORM CF AC‘TON OR PROCEEDING) ARISING OUT GF OR RELATED TO (1) ANYUS‘ OF
THE SOFTWARE BY £NY PERSON, INCLUCING BUT NOT LIMITED TO, ANY DAMAGE CAUSED BY.ANY RELIANCE
ON, OR ANTY DELAYS, INLCCURACI[S,VERRORS CR OMISSIONS IN, ANY INFORMATION AND CONTENT 77

TACCESSED THROUGH THE SOFTWARE, () ANY USE OR INABNITY TO USE THE SOFTWARE FOR WHATEVER

REASON, INCLUTING BUT NOT LIMITED TO COMMUNICATIONS FARUURE Ok ANY OTHER FATLURE WITH -

STRANSMISSION OR CELIVERY OF ANY INFORMATION ACCESSED THROVGH TRE SOFTWARE, OR (i) ANY
GOODS OR SERVICES DISCUSSED, PURCHASED OR OBTAINED, DIRECTLY DR INDIRECTLY, THROUGH THE
SOFTWARE, 18 EACrl CASE EVER IF AD\IIS!:D OF TPE POSSIBILITY OF SUCH DAMAGES

Some )unsécbcn; do not sliow for the exdusion of unaln worrsnties or e
da-nr.qex p\acvdan)y, some of the tbove li mnns 2y, Bt apply to you.

¥ any part of thess warramy Gsdaimers or hmuauons ‘of Yo :
any reason or if Beterlnternet is lisblie to you for any ‘other reesan, then Bettesrinternel's aggregets iabi

ity
for aM deirs under such ciroumstances shall not exceed the grester of ten dollars ($30.00) of tha amount paid
by you for your use of the Softwar.

12 Termination and Ramnvol ol Software - By entering into Yis Agreemenn, you reprosent to
 pecerintormet that you have mntenticnally chossn to instail the Scfmare 2nd that you 'will personaily uninstall
Athe Safh-er'!rnm‘your wmpu&zr #f you:no longer wish the ‘application to be present pry your computer. b

whnu you may d‘-cuse tc delste the Scftwere from you: ac-rnputar B anytme by {oﬂcur.ng the insTuchons
eren, some third party dpplicktions may stizmplic Srlete, tisable or modky the Scftware with pr withol
‘notice to you. You further represent to Betterlnternet thet Batterinternet may Store 2 cookie, computer, fils
;I other enique idertiier on your computer U ide rtify you end MHCmaticslly renair of Semstall the Software ¥
-any third party eoplication atzempts to delzte, disable or modify-the Software. Betterinteme? may terminace
Cthis Agreemernt or your fight to continue 1o use the Softwere at'anytme. 5

~funh=r you agree thet you will not niiate, permit, suthorize or &s5i5t perty or Epplication to remoy
the Software from your computer, ‘or Zisruot K5 operaton or the operstion of enyicther user. Youagree thot -

; ~remnovel of the Software frem your computer wil only be performsd by you ptrsuant to the instructions sst
7 forth hzr“n.

3. Ant-Spam Policy And Acceptable Use - While Bedtarlotemet encourss B0 refer riends, famiiy;
“-ecleagues; and cihers 1o use the Sofuvare, you may do 50 only through methods'thzt sra comsistent with the
“terms and tonditions of your own Internet Service Provider 25 ‘well as prevaifing s»ndzrdsbf actaptabl
ntarnet wse and bebavior, In garticular, “you'ray pot use the Softvere or the server,: ‘adme; Tademarks,
other Insliectual Property of better)nturne( w cnr,um:mn mith the sending of Bnsclicted e-mai, or Tavse
“be used Bettarimarmet t, netrrork ¥, or.other resourtes 10 criginas, d-ivtr, relay,or

i ctherwise Dansmit ur;nlldﬂde-heﬂ roessages. Yau may not 'engege it any of these probibited achyites by
Susing the service of any other ,rcvmer, shad-party agest, u-ma-lmq service, o7 asdress h:rnardng srx\mz,

o &
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a better¥nternet

HOME MORE DOWELOADS

The signed Insertion Order ("10") combined with these Standard Distribution Agreement Terms (collectively, the
"Agreement") by and between BetterInternet, LLC, a Delaware corporation with a mailing address of 2711 Centerville

Road, Suite 400, Wilmington DE 19808-1660 ("BI") and the entity that counter-signed the 10 ("Company™) are
effective as of the date of the 10 (the "Effective Date™).

WHEREAS, Company provides software distribution and/or advertising distribution via the Company Desktop (as
defined below) and other products and services.

WHEREAS, Bl is in the business of providing promotional offers and software downioads to online consumers; and

WHEREAS, both parties wish that the Bl Product (as defined below) be distributed by Company in accordance with
the terms of the Agreement;

NOW, THEREFORE, the parties agree as follows:

1. DEFINITIONS

Company Desktop: is the Company software and proprietary desktop.
Distribution: is the installation of the Product to the Company Desktop user base performed by Company.
Final Distribution Unit - The Product that has been integrated with the Company Desktop for release to the public;

provided that if the Product is not intended to be integrated with the Company Desktop, the Final Distribution Unit
shall be the Product itself.

Party: is either party to this Agreement.

Product: is the BI software product or products that are installed to the Company Desktop user base.

Registered User: is each unique computer desktop that does not currently have the Product and that receives and
completes installation of the Product in connection with the Distribution by Company hereunder.

Update: is any correction update, upgrade, patch or other modification in addition to the Distribution.

2. DISTRIBUTION AND REGISTRATION

2.1 Fulfillment. Company shall bear the costs of fulfillment, including without limitation, diskette reproduction,
tabeling, packaging, postage and handling fees, Internet download, or other means of Distribution. Company shall
use best efforts to ensure broad Distribution of the Product in accordance with this Agreement. Company will not
release the Final Distribution Unit to the public until BI's written approval has been obtained in accordance with one
of the following two approval processes {the applicable approval process shall be chosen by BI in each case in its sole
discretion): () Bl will provide a test mechanism to Company to enable Company to perform Bl mandated tests to
insure that the Final Distribution Unit will work in the public reaim, and test results will be forwarded to Bl with the
request for releaser (b) Company will give the Final Distribution Unit to BI for testing and approva! for release. If
Company fails to obtain written approval from BI in accordance with one of these two processes for each new version
of the Final Distribution Unit, Company understands and agrees that Bl is not liable for any errors in or other failures

of the Final Distribution Unit, and will not pay for any damages or costs of any kind in relation to the release of the
Final Distribution Unit.

2.2 Registration. Company represents and warrants that the Product will not be installed until after each potentiail
Registered User has agreed to (by means of legally valid affirmative consent): (a) an end-user license agreement
(EULA) provided by Bl or (b) a EULA that provides BI with rights, limitations or liability and other terms and
conditions that are equivalent to those set forth in BI's standard EULA. Without limiting the foregoing, Company
represents and warrants that each potential Registered User will be specifically informed that they are downloading
the Product prior to the time such download commences and will receive any other disclosures as required by law.

Each Registered User will be assigned a unique identifier that will be used as the basis for the payments to be made
herein.

2.3 Reporting. Bl shall make commercially reasonable efforts to report to Company, approximately once per day,

74833
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the number of Registered Users created. Unless objected to by Company within five (5) days after ceiivery thereof,

the parties shall deem such report accurate and Company shall waive its right to challenge the zccuracy of that
report.

2.4 Records. Bl and Company shall each keep, maintain and preserve for at least one (1) year following termination

or expiration of the Term, accurate records relating to its activities above and the caiculation and payment of
payments hereunder.

2.5 Audit Rights. Bl shall maintain accurate records of the calculations of, and all data necessary to caiculate the
payments made hereunder. During the Term and three (3) months following expiration or termination of this
Agreement, Company, at its expense, and upon fifteen (15) business days advance notice to B, shall have the right
(once during each calendar year and during standard business hours only) to audit such records in order to verify the
figures reported and the amounts owed by Bl under this Agreement. Any underpayment discovered (and verified by
BI) shail be paid within fifteen (15) business days. Any over-payment discovered shall be deducted from the next due
payment or repaid to Bl within fifteen (15) business days if no payment is due.

2.6 Customer Support. As between the parties, Company will have no support obligations as to the Registered
Users in connection with the Product. All support and maintenance responsibilities in connection with the Product will
be between Bl and each Registered User; provided that Company shall have all support and maintenance
responsibilities in connection with the Company Desktop. In addition, all Updates that may be provided to Registered
Users will be distributed directly to Registered Users via the Intemet; provided that Company will provide reasonable
cooperation to Bl in connection with its efforts to distribute such Updates.

3. FEES

Fees and payment terms shall be set forth in the applicable 10. BI shall have no payment obligations other than as
set forth in an 10 signed by BI.

4. TERM & TERMINATION

4.1 Unless termninated earlier pursuant to this Section or otherwise specified in the 10, this Agreement shall continue
for a one (1) year term commencing on the Effective Date (the "Initial Term”), and, unless either Party provides
written notice of termination to the other at least sixty (60) days’ prior to the end of the Initial Term, this Agreement

shall automatically renew for successive one (1) year terms (each, a "Renewal Term" and collectively with the Initial
Term, the "Term").

4.2 Notwithstanding any other provision hereof, this Agreement may be terminated as follows:

a) By Company for any reason by providing written notice to Bl at least sixty {60) days in advance of the date of
such desired termination.

b) At any time for any reason by Bl upon not less than 24 hours written notice;

c) By either Party at any time if the other Party has materially breached the provisions of this Agreement and such
material breach is not cured within thirty (30) days of written notice; and,

d) Immediately by either Party in the event that the other Party files or is forced to file any petition in bankruptcy, or
makes an assignment for the benefit of its creditors.

5. CONFIDENTIALITY

Each Party shall treat as proprietary and shall maintain in strict confidence all Confidential Information of the other
and shall not, without the express prior written consent of such other Party, disclose such Confidential Information or
use any such Confidential Information other than in furtherance of its obligations hereunder. "Confidential
Information™ shall mean any information of Company or Bl which is, or should reasonably be understood as,

confidential or proprietary to the disciosing party, including, but not limited to, any information concerning or relating
to:

{i) The disclosing Party's proprietary technology and products, including without limitation, software, technical data,
trade secrets, know-how, research, product plans, ideas or concepts, products, services, software, inventions, patent

applications, techniques, processes, developments, algorithms, formulas, technology, designs, schematics, drawings,
engineering, and hardware configuration information; and

(ii) The disclosing Party's proprietary information relating to the disclosing Party's operations and business or financial
plans or strategies, including but not limited to the terms and existence of this Agreement, customers, customer lists,
markets, financial statements and projections, product pricing and marketing, financial or other strategic business
plans or information, disclosed to the receiving Party by the disclosing Party, either directly or indirectly, in writing,
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orelly, electronically, or by drawings or inspection of semples, equipment c¢r feciiities.
"Confidential Information” shall not include information, which the receiving Party can demonstrate:

a) Is known to the receiving Party at the time of the disclosure by the disciosing Party, as evidenced by written
records of the receiving Party;

b) Has become publicly known and made generally available through no wrongful act of the receiving Party;

c) Has rightfully been received by the receiving Party from a third party who is authorized by the disclosing Party to
make such disciosures;

d) Was independently developed by the receiving Party without any use of the Confidential Information of the
disclosing Party and by employees of the receiving Party who have not had access to the Confidential Information, as
demonstrated by files created at the time of such independent development;

e) 1s disclosed generelly to third parties by the disclosing Party without restrictions similar to those contained in this
Agreement; or

f) 1s disciosed pursuant to the order or requirement of a court, administrative agency, or other governmentai body;
provided, however, that the receiving Party shall provide prompt notice of such court order or reguirement to the

disclosing Party to enable the disclosing Party to seek a protective order or otherwise prevent or restrict such
disclosure.

Notwithstanding any of the foregoing, it is expressly agreed and understood that Company shall not use and shal}
treat as Confidential Information, any and all data and information relating to {a) which users of the Company
Desktop are Registered Users; (b) the interactions between the Product and Registered Users; and (c) any other
information relating to the use, distribution or deletion of the Product by Registered Users (collectively, the "User
Data"). The User Data shall be deemed the sole and exclusive property of Bl and BI's Confidential Information.

6. LICENSE

BI hereby grants to Company

(i} The limited, non-exclusive, non-transferable, world-wide and revocabie right and license to distribute the Product
(including without limitation the software therein) in accordance with the terms of this Agreement;

(ii} The limited, non-exclusive, non-transferable, world-wide royalty-free and revocable right and license to use the Bl
Product trademark and logo, in accordance with Bl branding guidelines and subject to BI prior written approval,
solely for the purpose of marketing and promoting the Product during the term of this Agreement. Nothing in this

Agreement shall be construed to transfer any rights to the other Party not expressly granted herein. All use of the
Product trademark and logo shall inure to the benefit of BI.

7. OWNERSHIP

The Parties shall retain all right, title and interest in and to their respective products/services, patents, copyrights,
trade secrets, trademarks, service marks, and trade names worldwide, as well as any and all intellectual property

rights and all modifications and enhancements thereto, subject to the licenses necessary to enter into this
Agreement.

8. LIMITED WARRANTIES

Each Party hereby represents and warrants to the best of its knowledge that as of the Effective Date its products
and/or software do not infringe any U.S patents issued, or any copyright, trademark, or other intellectual property
rights, and that its performance hereunder will not conflict with any duties owed to, or rights held by, third parties.
Company further represents and warranties that it shall perform hereunder (a) in a competent and professional
manner with due care; (b) in accordance with all applicable laws; and (c) shall make no representations, warranties
or other communications concerning the Product other than as expressly authorized in writing by BI.

9. LIMITATIONS OF LIABILITY - NO OTHER WARRANTIES

EXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT, EACH PARTY SPECIFICALLY DISCLAIMS ANY
REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, REGARDING ITS RESPECTIVE SOFTWARE OR SERVICE,
INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OR IMPLIED
WARRANTIES ARISING FROM COURSE OF DEALING OR COURSE OF PERFORMANCE. IN NO EVENT SHALL B! BE
LIABLE FOR ANY LOSS OF DATA, LOST PROFITS, OR INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL, OR
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EXEMPLARY DAMAGES, EVEN IF Bl HAS BEEN ADVISED OF THE POSSIRILITY CF SUCH DAMAGES AND
NOTWITHSTANDING THE FAILURE OF ESSENTIAL PURPOSE OF ANY UIMITED REMEDY PROVIDED HEREIN.
NOTWITHSTANDING ANY OTHER PROVISION TO THE CONTRARY IN NO EVENT SHALL Bl BE LIABLE IN ANY MANNER
FOR ANY DAMAGES OR OTHER LIABILITIES OF ANY KIND: (A) ARISING IN CONNECTION WITH OR OTHERWISE
RELATING TO ANY THIRD PARTY ADVERTISING SERVED THROUGH THE PRODUCT OR (B) IN AN AMOUNT IN EXCESS

OF THE TOTAL FEES PAID BY BI TO COMPANY UNDER THIS AGREEMENT IN THE SIX MONTHS PRIOR TO THE EVENT
GIVING RISE TO THE LIABILITY.

10. INDEMNIFICATION

Company hereby agrees to indemnify and hold harmliess Bl, its employees, directors, officers, agents and

representatives for all claims, damaaes, loss, liability and expenses (including reasonable attorney's fees) arising out

of or relating to Company's performance or nonperformance under this Agreement or Company's breach of this
Agreement.

11. GENERAL

11.1 This Agreement shall not be construed to create a joint venture or partnership between the Parties hereto and

neither shall have the right, power or authority at any time to act on behalf of, to impose any obligation on or to
represent the other, except as expressly set forth herein.

11.2 No waiver of any breach of any provision of this Agreement shall constitute a waiver of any prior, concurrent or
subsequent breach of the same or any other provisions hereof, and no waiver shall be effective unless made in
writing and signed by an authorized representative of the waiving Party.

11.3 This Agreement shail immediately terminate if, and to the extent that, any term or condition of this Agreement
is specifically determined by any court to be, in whole or in part, invalid or unenforceable. Such termination,

however, will not operate to discharge either Party from the obligation to pay the other Party any sum due such other
Party or discharge any liability that had been incurred prior thereto.

11.4 NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR ANY DELAY IN THE PERFORMANCE OF ANY OF ITS
OBLIGATIONS HEREUNDER DUE TO ANY CAUSE BEYOND SUCH PARTY'S REASONABLE CONTROL OR DUE TO ACTS
OF GOD, ACTS OF CIVIL OR MILITARY AUTHORITIES, FIRES, LABOR DISTURBANCES, FLOODS, EPIDEMICS,
GOVERNMENTAL RULES OR REGULATIONS, WAR, RIOT, DELAYS IN TRANSPORTATION, SHORTAGES OF RAW

MATERIALS, SHORTAGES OF SERVICES, POWER OUTAGES, OR UNAUTHORIZED HACKING ON OR THROUGH THE
INTERNET.

11.5 The laws of the State of New York without regard to its conflict of interest principies shall govem this

Agreement. The parties agree to submit to the exclusive jurisdiction of the state and federal courts in New York, New
York.

11.6 In no event shail either Party be required to perform any obligation under this Agreement if it is determined
that performance of such obligation violates any US or foreign law, rule, or regulation.

11,7 Company shall at all times during the Term maintain in effect a general liability policy of insurance, including
errors and omissions/professional liability, with coverage and limits no less than $1,000,000 per occurrence/
$2,000,000 annual aggregate. The insurance shall be primary over any other insurance covering Bl and shall remain
in effect continuously for the Term of this Agreement and for one (1) year thereafter. Company will name BI as an
additional insured to such insurance policies. Company will promptly provide to Bl certificate(s) from its insurers
indicating the amount of insurance coverage, the nature of such coverage and the expiration date of each appliceble

policy. No such insurance policy will be cancelled, expired or otherwise terminated during the Term without the
express prior written consent of Bl.

11.8 The rights and obligations of each Party hereunder shall inure to the benefit of the successors of the Parties
hereto, provided any rights or obligations hereunder shall not be assigned without the prior written approval of the
other Party that shall not be unreasonably withheld; provided, however, either Party may assign this Agreement to

an acquirer of all or substantially all of such Party's assets, whether by merger, operation of law or otherwise, without
the other Party’s prior written approval.

11.9 This Agreement (including the 10} constitutes the entire agreement between the Parties with respect to the
subject matter hereof and supersedes all prior and contemporaneous agreements or comgnunications. It shall not be

modified except by a written agreement dated subseguent to the date of this Agreement, specifically referring to this
Agreement, and signed on behalf of both Parties by their respective duly authorized representatives.

Contact Us ©2005 Betterlnternet, LLC. Al rig
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