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Complaint alleges claims for false advertising, unfair business praceicés, trade
iibel, defamation and torticus interference,

VIl. REQUESTED IN [ GHECK IF THIS IS A GLASS ACTIDN  DENAND §

COMPLAINT:

HMOER F.R.C.P, 23

- L1 CHECK YES only if demarxtad in complaint:
JURYDEMAMD: ] vea  [CINo

Vill. RELATED CASE(S) IF ANY PLEASE REFER TC CVIL LR. 342 CONCERNING REGUIREMENT TG FILE *NOTICE OF RELATED CASE™,
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[ SAN FRARCISCOOARLAND 0} SAN JOSE

DATE

BIGHATURE

Saptember 11, 2003
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INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS-44
Authonity For Civil Cover Shect

The 15-44 civil cover sbect and the mformation contained berein nejther replaces nor supplements the filings end strvice of pleading
or other papers as required by law, except as provided by local miles of court. This form, approved by the Judicial Conftrence of the
United States fn er 1974, is required for the use of the Cledk of Court for the purpose of initatng the civil docket chest,
Comscopontly a civil cover sheet s submitted to the Clerk of Conrt for each ¢ivil complaint Bled, The sitomey Aling o case should
complele the form as fellows:

1. (a) Piaiotiffs - Defendants. Enter narmes {last, first, middle inital) of plaintff and defendant. If the plaintiff or dofendant is a
Eovernment agency, ude culy the full same or standard abbreviatons. If the plamtiff or defendant is aa efficial within a govenuncnt
pency, identify fivat e agency and then the official, grving both name and titls,

{th County of Rexidence. For cach civil case filed, cxoept LS. plaintff cases, coter the name of the county where the first Listed
plaintiff retides at the thre of filing, In US. plainbii coses, enler the name of the county in which the first listed defendant resides at the
time of flmg, (NOTE: In land condexmation cases, the ¢ounty of residence of the “defendani™ is the location of the tract af Imd iovolved.)

() Attorpeys, Enter the finn nase, address, telephone mumber, and attorsey of record, If there arc several attorneys, st thein on an
attachment, noting in this section "{see attachment)”.
O, Jurisdiction. The lasiz of jucsdicion is sa+ forth wnder Rule §(a), FRCP,, which yaquires tmt jurisdictiens be shown in pleadings.
Placs an "X* inone of the boxes. 1fthers i3 tore thon one basis of Jurisdiction, precedence is given in the arder shown below,

United States plaintiff {1} huisdiction based on 2B US.C. 31345 and 1343, Snik hy agencies and officers of the United States wre
included hare.

United States dafendont. {2} When the plantff is suoy the United States, its officors or agenciss, place on "X" in this box,

Faderal questien, (2) This refers to miits under 28 U.S.C 1331, where jurtisdiction arises poder the Congtinztien of the United Stajes, en
amendient to the Constitution, an act of Congress or a treaty of the [Tnfted States. In cases where the ULS. is a peaty, the LS. plaintfl
or defendant pode tekes precedence, and box 1 or 2 should be marked. :

Divcrsity of citizenship. (4) This wefers to suits woder 28 US.C. 1332, where parties are citizens of gifferent states. When Box 4 is
&;‘ﬁm citizenship of the differcot parties nwst be checked (Scc Ssction I below; federal qoostion achons take precedence
over divetsity Gaves)

OL Resldence {citi ip} of Principal Pertics. This acction of the 15-4 is to ba compleied if diversity of citizenship was indicated
aborve, Mark this section for each principal party. _

¥V, Origin. Place an "X" in one of the seven boxes.

Criginal Procesdings. (1) Coeres whick ouiginale in the United Stateg distriet courts.

Removed from State Cowrt. {2)  Proceedings indtiated in state cowrts may be removed to rhe dismict courts vnder Title 28 U.E.C.,
Section 1441, When the petition for removal Is granted, ¢hoek s box. -

Rﬂgdmﬁwcﬂamﬂum {3t Chock this box for cases semanded to the distict cowt for fimther actioe. [ the date of remand
| T ing .

mt;d or Recpensd. {4) Check this box for cases reinsinted or reopened in (he district court  Use the reopening date as the
g date.

TransFerred fiom Anctier District. (S5) For cases transferred under Title 28 1.5.C. Scction 1404{a). Do pot wse this foc within districe
ransfers or maltidiktrict lilgaton iransfer.

Muitidisteict Litigation. (&) Check thic bex when & nurltidistrics cose is transferred imto the district veder authority of Title 2B 11.5.C.
Section 1407. Whex thiz box is checked, do oot check (5) above.

Appeal to District Judge from Magiznate Jodprunt. (7) Check thix hox for an sppeal Fom a magigrate judme's decision

V. Nature of Suit. Place an "X™ in the apprapriate box, If the natere of suit cammot be determined, be gure the couse of sction,
Section IV above, is sufficicnt t0 enabic the deputy clork or the stehistical clevks in the Adomnistrative Cffice w0 determine the namre
of suit. IFthe o fito yaore than one natare of awit, select the mast definitive

V1. Cause of Actlon. Report the civil stamte directiy related to the causs of sction and give a brief deacriphing of the cmse,
YW, Requested in Compiaint, {lass Action. Place an "X" in this box if you are filing a class action under Rule 23, F 3 .Cv P,

pgm%d. In this space enter the dollar amount {in themsands of dollars) heing demanded or indicate other demand such as a preliminary
IO

Jury Demend, Check the appropriate box to mdicate whether o7 nod 8 jury is being demandad

VIIL.Related Cases  Thiz section of the 7544 is wied to reference relating pending cases if amy.  If there are related pending cases,
inser the docket numbers and the comesponding judpe names for sach cases, '

Date and Atiorney Sigeainre. Date and sign the ¢ivil cover shect



UNITED STATES DISTRICT COURT  -.! -
NORTHERN DISTRICT OF CALIFORNIA,, .. R
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E-filing
TGS CCRPORATION

Plaintiff {g)

C 03-04187 RS

_v...

OEDEE SETTING INITIAI CASE MANAGEMENT

PC PITETOP CONFERENCE

Befendank {a)

T e M e e M e e e

IT IS HEREBY ORDERED that this action is agsigned to the
Honorable Richard Seeborg. When Serving the complaint or
notice of remowval, the plaintiff or removing defendant wust
serve on all other parties a copy of this crder, the handhook
entitled "Dispute Resclution Procedures in the Northern District
of California," the Notice of Assignment to United States Magistrate
Judage for Trial, and all other documents specified in Civil Local Ruie 4-2.
Counsel must comply with the cage gchedule listed below unless the
Court otherwise orders.

IT IS FURTHER ORDERED that thig action ig assigned to the
Alternative Dispute Resolution (ADE) Multi-Option Program governed
by ADR Local Rule 3. Counsel and clients mugt familiarize themselves
with that rule and with the handbook entitled "Dispute Resoluticn
Procedures in the Northern Distriet of California.

CASE SCHEDULE {[ADR MULTI-OPTION PROGRAM]

Date Event Governing Rule

09/11/2003 Complaint filed

12/24/2003 Last day to meet and confer re initiagl FRCivE 26(L)
disgclosures, early settlement, ADR processg & ADR LR 3-S5
gelection, and discovery plan

12/24/2003 Last day to file Joint ADR Certificarion Civil Y,.R. 16-8

with Stipulation te ADR bprocess or Motice of
Need for ADR Phone Conference

01/07/2004 Last day to complete initial disclosures FRCivP 26{a) (1)
or state objection in Rule 28(f) Report, Civil L.R,16-58
file/serve Case Management Statement, and
file/sexrve Rule 26 (f) Report

01/14/2004 Case Management Conference in
4 at 1:30 PM Civil L.R. 16-10
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UNITED STATES DISTRICT CQURT
NORTHERN DISTRICT OF CALIFORNIA
., MAGISTRATE JUDGE RICHARD SEEBORG

STANDING ORDER RE: INITIAL CASE MANAGEMENT

In cases that are randomly assigned to Judge Seebory for al purposes, the parties
are requested to flle their written consent to the assignment of a U,S. Magistrate
Judge for all purposes, ot their written declination of cohsent, 2s soon 2s possible.

The civil motian calender is heard on Wednesdays at 8:30 a.m. The criminal
motion calendar is heard an Thursdays at 9:30 a.m. Motions may be noticed for
hearing pursuant to Civil L.R. 7. Counsel need not reserve a hearing date In
advance for civil motions. However, noticed dates may be resst as the Court's
calendar requires.

Case Managemént and Prefrial Conferences are heard an Wednesdays at 1:30
p.m.

Parties with questions regarding scheduling of setflement conferences should
cantact Judge Seehory’s secretary at 408/535-5357. Al other scheduling questions
should he addressed to Judge Seehorg’s couriroom deputy at 408/535-53485.

A Case Managerment Conference will be hald on the dats and time specified in the
Order Setfing Initial Case Management Conference in Courtroom 4, United States
Courthouse, 280 Sauth First Street, San Jose, California. This conference may be
continued gniy by Court Order pursuant ta Civil L.R. 16-2(e). Parfies may hol
stipulate ta continue a case management conference without Court appraval,

Pursuant to Rule 26(f), F.R.Civ.P. and Civil Local Rule 16-3, nc later than 24 days
befora the Case Management Conference, each party shall confer to consider and
discuss: (1) the nature and basis of their claimé and defenses; (2) possibilities for
4 prompt setllement or resalution of the case; (3} exchanging the Initial disclosures
required by Ruie 26(a)(1), F.R.Civ.P.; {4} developing a proposed discovery plan
with suitable fimits; and {5) preparation of a joint case management statement.

The parties shall also consider the selection of an ADR {Aiternative Dispute
Resalution) process. See “Dispute Resolution Procedures in the Northem District
of California” handbook. " Pursuant to Clvil Lées! Rule 18-8(b) and ADR Local Rute
36, no later than the date specified in the Order Setting initial Case Management
Conference, each party shall file and serve an ADR Certificate.

Pursuant fo Civil L.R. 16-8, nc later than seven {7) days before the Case
Management Caonference, the parties shall file 2 Joint Case Management Statement
and Proposed Order (see sample form attached hereto). If preparation of a Joint
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10.

IT IS SO ORDERED.

LY LT r. 3
r ' -

statement would cause undue hardship, the parties may sarve and file separate
statements, which shall include 2 descripfion of the undus hardship.

Discovery mut:c-ns may be addressed to the Court in thtee ways: 2 mofion may be
noticed on nat less than 35 days' notice pursuant to Cvil L.R. 7-2. Alternatively,
any party may seek an order shortening time under Civil LR. 63 i the
circumstances justify that relief. In emergencies during discovery events (such as
depositicns), any party may cantact the Court to ask if the Judge is available fo
address the problem pursuant to Civil LLR. 37-1(b}. Inthe event a discovery dispute
arises, caunsat-for the party seeking discovery shall In good faith confer with
counsel for the party failing to make the discovery in an effort to resoive the dispute
without court action, as required by Fed.R.Civ.P. 37 and Civii LR, 37-1{a). A
declaration setiing forth these meet and canfer efforts, and the final positions of
sach parly, shall be included in the moving papers. The Court will not consider
discovery motions unless the moving party has compfled with Fed.R.Giv.F., 37 and

CMI LR, 37-1({a). The parfies are discouraged from attaching letters between
gounsel as exhibits to discovery motions,

B y

Plaintif or remaving Defendant shall serve a copy of this Standing Drder an EII
parties to this action and con zll parties subsequently joined, In accordance with

Fed.R.Civ.P 4 and 5. Following sarvice, Flaintiff shall fle a certificate of service,
in accordance with Civil LR, 5-86.

Dated: September 10, 2001 iy,

Richard Seebarg
United Stateg Magistrate Judgs
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UNITED STATES DISTRICT COURT

_ NORTEERN DISTRICT OF CALIFORNIA,

w

3 Caze Mo.:
)
FlaiifRg), ) TJOINT CASE MANAGFMENT STATEMENT
] AND FROPOSED OEDER '
v. )
. )
DefEriaes(s), :i

mmmmmmmﬁmjmmmﬂﬁ:mmﬁsmmmm

13 [| Order, and request the Cowrt ta adape it 3s s Case Management Grder I this case.

14
15
16
17
1.8
19
20
21
22
23
24
28
26
27

28

TESCRITTION OF THE CASE
1. Abrief desaiption of the events tdedytng the aedon:
z The principal Femal issues which the parties dispuze:
3. The principal legal issoes whish the parties dspute;

4. The qther facnrel isnes [e.g, sarvice qumcz.ﬁ, persenal jurisdiction, sabfect maser furisdiction
or vers] Wiieh remarn tnresolved for the reasons smiadbdawmdh?wm:pﬂdﬁpmpmturgg_m thass Issias?

5. 'Ebnpaiﬁ:ﬂ*ﬂ.ﬁ:nhzwmbmmﬂmﬂmmsam:

a meadﬁﬁmﬂpmﬁﬁwhmmchdowedﬁﬂpmwmjﬁhmdﬂmmwm
for such joinder

CONTENT TO ASSIENT TG MAGISTRATE JODGE .

7. . mﬁuamgpuﬁmmmmmmﬁﬁﬁmmaﬂmdsmmmh@ﬁr
foourt or fury] Tial:

ALTFRATIVE DISFOTE RYSOLTTION

3. . The parties have elready been sssigned for the partles have agreed] to e following comt ADR
ptocsss fe g Nonbinding Arbitrarion, Early Neurrel Eveluction, Medintion, Barly Settlemane with @ Magistrae
Jurge] {Stme the expected ar schedulad dae for the ADR reccion]:

9. Tae ADR process ta which the perdes jointly Tequest for a party separarely requests] referral:
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| decumens, danage commutations ol bawrance cgreemends]: '

P=eovEayY

) 1. The paxtles agrse 6 the follasing discqvery plan [Describe the plovt e g, ey Smisarions an the
| rmber, -‘.:Efta'ﬂﬁﬁﬂ or subject matter for varigus knds qf discavery; discavery ffom expers; decdlines for completing
dseaveryf: ! -

‘TRIAL SCOTFROIR
12 Thapaxﬁﬁraquescauiﬂiamaﬁﬁaﬂﬂm

13. Th:pnrﬂuucpwdtha::hntdalwﬂllaﬂﬁarthgfuﬂpwhgmhanfdaﬁ:

bl

SToATCRE AND CERTIGICATION BY PARTTSS AND LEAR TRIAL COTMERL *

j Pmmmmﬂmlﬁllﬁdmfmméﬂgndmﬁﬁ&ﬁﬂhcummmdmmmmﬁﬂeﬂ
“Tyspze Resobation Procedoyes o the Nartl Dishfc:ufﬂaﬁfcnﬁz,"ﬁmssedﬂ:emﬂahluﬁspmm!nﬁm

; opﬁmwﬁdwmmmmmmmdhﬁmﬂmdwmwmznﬁgh:bmﬂzmmycf
the avadahle dispare resabiion oprans.

13

14 | P Typed et 20 dgpanire of eash party and tead il covrsel]

15 || Datea:
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17 =+ CASE MANAGEMENT ORDER

is8 mmmmsmnmmmmmtwwdwmmmumm

bﬁmgmm&dcrfnrmemuand.dmgﬁrﬁcsmu:dﬁcdm eirnply with, this Order, Yo addidar the Couxt orderd:
13 mmCmr:r'tmaywiskmnm additional orders, such os:

a. Referral of the-parties 1o court ar privare ADR procest;

24 b Schedile o frther Case Monageanerd Carye ;
& Schadule the fime and cortent of supplemental dsclovures
2k d. Specially ser motions;
e Impose lonitations an disclosure o dscavery; .
22 ﬁ&rMﬁ&cImwrufﬁmﬁmb@kgrmdmdupimdcpaﬁ;
' g.Sud:aeﬂﬁmfm-mnqzimfnamdw:ﬂﬁm :
23 hsﬂzﬁtsprmiﬁmmcdmdm{quwﬁqum
L 8zt deadipte for heoring motians Frecred 1o the peris of the coue;
24 ;. Set decdline for submission of pretrial mzterial;
k Set date gnd time for pretrial conf’ ;
25 L Ser a date and time for trial.]
26 || Dated:
a7 —_
Uhnited States Magiszate Judge

28
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

THE GATCOR COREORATION, a Califormnia

corparation,
SUMMONS IN A CIVIL CASE

Y. E- il i ﬂg CASE NUMBER:

PC PITSTOF, LLC, 2 limited iability

" TC 03 4167 RS

To: See Above Namep Da@@ndmdi

YOU ARE HEREBY SUMMONED and required It earve upon FLAINTIFF'S ATTORNEY

SHETPARE, MULLIN, RICHTER & HAMPTON LLP
JONATHAR HANGARTWER, Cal. Bar Ho. 196268
501 Weat Broadway, 19th Floorx

San Dlego, CA 97101-35498

Telephona: 619-338-6500

Facsimile: g15-234-3815

an angwar to the complaint which Is herewith servad upon yau, within twenty days efter sendce of thix summons UDOM R,
exchesha of the day of service. I you fall to do so, Judgernent by default will ba fsken againsl you for e refiaf demanded in the
carplaint. Yoo must aksa fike your answer with tha Clerk of this Court within = reaaonabla penod of ime after service.

RICHARD W. Wit SEP 11 2003

CLERK DATE

/ -
/%-f. o /j b .
{ﬁ‘ﬂpﬁ‘mﬂ-ﬁm', S . F oo
MARY ANN BUCKLEY



00 4t (Ree. |00Y) Swmmem = Chdll Ardos
RETURN {F SERVICE

Sarvice of the Summons and Complalnt was made by me' . 9/12/03

o of SERVER (PRINT) - . phy] 1is Chavez

Check orm bax balow o dicate sppropdale methad of sanite

] Served Parsonally upan the Defendant. Phice where served:

{ ] Left coples thersof ot the dafendants dwelllng house of usual place of abods with & person of suitable ege and discrefion

then residing therain. .
Hame of peracn with whom the suimnons and complaind wers left

[—] Rewmsd unexeccted:

[X] ofer fspeci): Certified Mail, Return Receipt Reguested

STATEMENT OF SERWVICE FEES

TRAVEL SERVICES TOTAL

AECLARATICN OF SERVER

i deciare undar penalty of perjury undsr the laws of the Lnited States of America that the foregoing
information cantained in the Return of Service and Stalement of Senvice Fees is iue and coect,

/ ‘g j
Execited on — September 12, 205'31%;!%}}:{34 %/{[KM

Documents served: ' 501 West broadway, 19th Fldor
Civil Cover Sheet; San Diegc, CA 92101

1.

2. Summons; Adciass of Server

3. Complaint;

4 First Amended Complaint;

5. Notice of Assignment of Case to a United States Magistrate Judge for Trial; Waiver of
Service of Summons; Notice of Lawsnit and Request for Waiver of Service of Summons;
Appendix A — Joint Case Management Statement and Proposed Onder; Stipulation and
[Proposed] Order Selecting ADR Process ADR Certification; Signature and Certification by
Parties and Lead Trial Counsel; Instructions for Completion of ADR Forms Regarding Selection
of an ADR Process (ADR L.R. 3-5); Signature and Certification by Parties and Lead Trial
Counsel; Notice of Need for ADR Phone Conference [ADR L.R. 3-5] ADR Certification:

6. Order Sefting Initial Case Management Conference; Standing Order Re Initial Case
Management; Joint Case Management Statement and Praposed Order;

7. U.8. District Court Northern California ECF Registration Information Handout; and
Dispute Resoiution Procedures,

{1} Ao b wha mary sarve B summdnel $a Ryl 4 of B Fedaml Ruserk &f Chil Procsdise.



UNITED STATES DISTRICT COLRT
2 ’ . NORTHERN DISTRICT OF CALIFORNIA

NOTICE OF ASSIGNMENT OF CASE
TO A UNITED STATES MAGISTRATE ] UDGE FOR TRIAL

£

Pursuant to General Qrder 44, the Assignment Plan of the United Stateg Bistrict Court
for the Northemm District of California, this case has been assigned to Magistrate Judge

RICHARD SEEBORG

In accordance with Title 23 U.S.C. § 636(c), with written consent of the parties, the

magistrate judges of this district have been designated to conduct any and all proceedings In a civil

case, including a jury or nonjury trial and entry of a final judgment. An appeal from a judgment
entered by magistrate judge may be taken directly to the United States Court of Appeals in the same
THARNET a5 an appeal ffom any other judgment of the district court.

The plaintiff or removing party shall serve a copy of this notice upon alf other parties to this

action pursuant to Federa! Rules of Civil Procedure 4 and 5,

FOR THE COURT )
RIC W. WIE CLERK o

i

ByxBeputy Clerk U ~ -

v

Magassn nic {rev. 12/98)
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WAIVER OF SERVICE OF SUMMONS

TC:
IMAME OF PLAMNTIEFS ATTORLMEY DR LIMREFAESEMTED PLAINTIFF]
a
#
I acknowledge receipt of your fequest Lhat | waive service of a summors in the action of
, which is case numbar
HCAPTIHY GF ACTIOR) {COCKEY NUMBER)

in the United States District Court for the District of

- -1 have also received a copy of the complaint in the
action, two copies of this instrument, and a means by which | can return the signed waiver to you without
cost 1o me.

I agree to save the cost of service of a summons and an additional copy of the sompiaint in this
lawsuit by not requiring that | {for the entity on whose behali ! am acting} be served with judiciz process
in the manner providad by Rula 4,

[ {ar the entity on whose behalf { am acting) will retain all defenses or objections to the lawsuit
or to the jurisdiction or venue of the court except for objections based on a defect in the summons or
in the 'service of the summons. )

lunderstand that a judgment may be enterad against me {or the party on whose behalf 1 am acting)

it an answer or motion under Rule 12 is pot served upon you within 60 days after

(DAYE AESUEST WAS SENT) '
or within 90 days after that date if the request was sent outside the United States, ' .
DATE SIGKATURE
FrintedTyped Mame:
As v af
{TITLEY ISURPORATE DEFEMUANT)

ety 1o Avoid Unnecessary Casty of Service of Summans

Fute 4 of the Feders Hules of Clvil Frocedure requires cenlgin panlles 1o cooperate in saving unneceisary oosls ol sendea of the somwnoens
and ceinplaint, A dafandant facated In (e Linited Shates whao, after tidng notliled of an acvan andg asked By a plaintifl kacaled In tha Lnitad States
lo waive servlce of a sununons, falls b dg o will be required 19 bear the cosl of such serice unlesa good cause ba shawn lar s taiere 1e sign
anud ratyra Ihe waiver,

It & vl good cause for 3 failure 10 waive serice that a parly balleves Ihat Lha comaplinl 1= untaunded, or that the actlan has been brought
IR an Improper place ar n a coun that lacks jurl=glicticn cver the Subfect maiter of the aclicn of aver it 5 PETSCn O propanty. A party who walvea senvice
of 1he srmmans setains alt detensas and alijeclions taxcept any relating lo the summons of lo the senvics af the Summansh, acd may later object
Lo lhe jurisdiclion af the coud or 1o the Mace where {he aclion has been braught,

A delendant who walves sevvle must within the thne specified an e walver larm e on the plaintiff's Higmey for unregiesanted plaintift)
A response la the complalat and must atzo file a sigaed copy of the responye with the aaurt. if the answer ar motion 15 not zerved within this time,
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NOTICE OF LAWSWNT AND REQUEST FOR
WAIVER OF SERVICE OF SUMMONS

TC: (W 1

as  (By__ of {C)

A lawsuit has been commenced against you (or the entity on whose behalf You are addressed.)
A copy of the complaint Is attached {0 this notice. It has been fited in the United States District Court

for the (D} District of
and has been assigned docket number (g

This Is not a fonmal summons or natification from the court, but rather my request that you sign
and retumn the enciosed walver of service in order to save the cost of serving you with a judiclal summons
and an additional copy of the complalat. The cost of service witl be avolded tf | receive a signed copy of
the waiver within{Fy ___ days after the date designated below as the date on which this Notice
and Request s sent. | enciose a stamped and addressed envelope {or other means of cost-free retur)
for your use, An extra copy of the waiver is also attached for YOUr fecornds,

If you comply with this request and retum the signed waiver, it will be filed with the court and no -
summaons will be served on you. The action will than proceed as if you had been served on the date the
walver is fileg, except that vou will not be obligated to answer the complaint before 60 days from the date
designated below as the date on which this notice s sent {or before 50 days from that date i your addrass
- I8 not in any judicial district of the United States )

It you do not retum the signed waiver within the time indicated, 1 will take appropriate steps to
etfect formal service in a manner authorized by the Federa! Rules of Civil Frocedure and will then, to tha
extent authorized by those Rules, ask the court to require You (or the party on whose behalf you are
addressed) to pay the full costs of such service, In that connection, please read the statement concerning
the duty of partles to waive the service of the summons, which is set forth at the {foot of the waiver form.

I affirm that this request is being sent to you on behalf of the plaintiff,this T day of

Signalure of Plaintif"s Attomey
or Unrepresented Plaintiif

A — Hamw: ol indlvidual gefendant tor nams of officer ar agant of corparate detendant]

B — Thie, or aither refatianzhip of Individual to corporate detendant :

C — Neme ol coparate dafandanl it ny

0 — Districy

€ — Docket number of action

F — Addressoe must be Qiven at leant 30 days 60 divs I kocaled in torakgn country] in which (o return walver



APPENDIX A - JOINT CASE MAGEMENT STATEMENT AND PR OPOSED ORDE

UNITED STATES BSTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

I
I CASENO.
Flaintiffs}, | .
- | JOINT CASE MANAGEMENT STATEMENT
¥, | AND FROPOSED QRDER
!
;

Defendant(s).

The parties w the above-entitled action jointly submit thi Case Manzgement Statement and
Proposed Order and request the Coanrt to adopt it as ity Care Management Chvder in this caze.

" DESCRIFPTION OF THE CASE '
1. A brief description of the events underlying the actlon:
2. The principal factualissues which the parties dispute:
3. The principal legolissues which the parties dispute:
4. The ether [actual issues fe.g. sevice of process, personal urisdiction, subfect maker furiediction or
verue] which remaln unresolve d for the reason stated below and how the parties propose 10 resolve those
iFFuEes:

5. The parties which have not been served and the reassns:

6. The additional parties which the below-specilied parties intend to Joiz and the intended time
frame for such joindec:

7. The following partirs consent to asSgnment of this case to o United States Moalstrate Judpe for
feourt or juryl trial:

ALTERNATIVE DISPUTE RESOLUTION

8. fPlease indicatc che appropricie resp onseys).}

W The ease was automatically assigned ta Nenbinding Arbitration at filing and willbe ready for the
hearing by (date)

(L The parties have filed a Stipulation and Froposed Ord er Selecting an ADR process (specify .

pProcesz): -
.| The partles fled a Notice of Need for ADR Phone Canlerence and the phone canlerence was held on
ar 15 schedulad Tor .

0 The parties have pot fikd a Sdpulstion and Proposed Order Selecting an ADR process and the ADR
process that the pactics fnintly request Jar a party separately requesis] is

Published March 2000 APPENTIX PG, 2



5. Please Indicate any other {nformation regarding ADR process or deadline.

3 DISCLOBURES

1%, The parties certify that they have made the following disclosures fTist disclosures of persons,
documenis, domage computations and fnswrance agreem ents]:

DISCOVERY
11. The parties agree to the following dscovery plan fDeseribe the plan e g, any limitation on the
rumber, duration or subjectmatier for variows kinds of discovery: discovery from experts; deadlines for completng
discoverv]: £
TRIAL SCHEDULE

12. The parties request a trial date a5 Mollows:

. 13, The parties eapect that the tefal will Tast Far the following number af days:

Dated:

[MTyped pame and tigna tuca of counsel]

Dated:

[Typed name and signature of counsel.]

CASE MANAGEM ENT ORDER

The Case Management Statement and P ropesed O rder is hereby adopted by the Conart as the Case
Management O rder for the case and the parties are ordered io comply with this Order. In addidion the Court
orders;

[The Crurt may wish to make additional arders, yuck as:

a. Referral of the parties to court or private ADE pracess;

0. Schedule a further Cose Management Conference;

e dokedule the time and content of suppleme nial disclosures;

d. Specially set marions;

e. fmpose limitations gn diteloyure or discavery,
F Set time for disclosure af identity, background and opinians of experts;
g Fet deadlines for completing fact gnd expert discovery;

h. 3ei rime for parties (e me et and confer regarding pretrief subm issions,
{. Bet deadline far hearing motions directed to the merits af the care;

J. Set deadline for submission of prerial material;

k. Set date and tire for prerrinl conference;

{. Seradate and time for irial f

Dated:

UNITED STATES DISTRICTMAGISTRATE JUDGE

Publizshed darch 2008 APPEMNDIX P03



United States District Court

For the Narthern Distdct of Catifornja

et

oo -~ o ot s W ba

13
14
15
16
1
18
18
20
21
22
23
24
25
26
27
28

IN THE UNITED STATES DISTRICT COURT -
FOR THE NOQRTHERN DISTRICT OF CALIFORNIA

No. C

Plaintiff, STIPULATION AND [PROPOSED]
ORDER SELECTING ADR FROCESS

ADR CERTIFICATION

[

Defendant.

The parties stipulate to participate in the following ADR process:
Court Processes:

(] Arbitration LY ENE 3 Mediation -

(To provide additional information regarding timing of session, preferred subject matter experﬁse o
neutrad, or other issues, please attach a separate sheel.)

Private Process:

“ Q) Private ADR (piease identify process and provider)
Dated:
Attorney for Plantifl —
Dated:
Attorney for Defendant
IT IS SO ORDERED:
Drated:

UNITED STATES DISTRICT JUDGE

STIPULATION AND ORDER SELECTING ADR PROCESS / ADR CERTIFICATION
I GOADRALLWALRPCIA, FRM REY. 500




-

United Stafes District Court

For the Nahern Distiet of Califarnia

]
2
3
4
5
&
7
8
9

10
11
12
13

15
16
17
13
18
20
21
22
23
24
25
26
27
23

14 " Dated:

SIGNATURE AND CERTIFICATION BY PARTIES AND LEAD TRIAL COUNSEL
v
Pursnant to Civ. LR, 16 and ADR L.R. 3-5(b), e2ch of the undersigned certifies thath

or she has read either the handbook entitled “Dispute Resolution Procedures in the Nurﬁem
District of California,” or the specified portions of the ADR Unit's Internet site
ﬂw.adr.cand.liscnuﬂs.gov}, discussed the available dispute resolution options provided by
the court and private entities, and considered whether this case might benefit from any of I.
them,

{Note: This Certification must be signed by each party and its counsel }

Dated:

[Typed name and signature of plaintiff]

[Typed name and signature of counsel for plaintiff]

Dated:

[Typed name and signature of defendant]

Dated:

[Typed name and signature of counsel for defendant]

NOTICE OF NEED FOR ADR PAONE CONFERENCE / ADR CERTIFICATION

i
GAUADEALLWDRPCSE. FRA Fev 3
.



INSTRUCTIONS FOR COMPLETION OF ADR FORMS
*REGARDING SELECTION OF AN ADR PROCESS
{(ADR L.R. 3-5)

Under ADR LR, 3-5, by the date set forth in the imtial case management scheduling order,

counsel shall meet and confer to attempt to agree on an ADR process. By that date, counsel also
must file one of the two ; attached forms, as explained below:

e If the parties have agreed to non-binding arbitration, ENE, mediation, or private ADR,
they shall file the form captioned “STIPULATION AND [PROPOSED] ORDER
SELECTING ADR PROCESS / ADR CERTIFICATION.”

&

If the parties either have not yet reached an agreement to an ADR process or they have
agreed to an early settlement conference before a magistrate judge, they shall file the form

captionsed “NOTICE OF NEED FOR EDR PHONE CONFERENCE [ADR L.R. 3-5]/
ADR CERTTFICATICON.”

Pleass note that parties selecting an early settlement conference with a magistrate judge are
required to participate in an ADR phone conference,

Under ADR L.R, 3-5(¢), a copy of the applicable form must be received by the ADR Unit
by the date set forth in the initial case management scheduling order. This copy may be
provided in the form of a courtesy copy designated for the ADR Unit presented along with
the filed original or may be submitted by fax directly to the ADR Unit at (415) 522-4112.

G ADRALLadrinstr fm



United States B'.i'stris:t Court

Eor the Morthern DHstrct of California

i
1 I SIGNATURE AND CERTIFICATION BY PARTIES AND LEAD TRIAL COUNSEL
, . :
3 ” Pursuant to Civ. L.R. 16 and ADR L. R. 3-5{(})), each of the undersigned certifies that he
4 || or she has read either the handbook entitled “Dispute Resolution Procedures in the Northern
3 || District of California,” or the specified portions of the ADR Unit’s Internet Isite
G | -ﬂwww.adr.nand.éscnurm.gw}, discussed the available dispute resolution options provided by
7 || the court and private entities, and considered whether this case might henéﬁt Ifrum any of
8 them.
S {Note: This Certification must be signed by each pariy and its cowmsel.)
10 i
11| Dated: |
| [Typed name and signature of plaintifl]
13
14 || Dated: _
15 [Typed name and signature of counsel for plaintift]
16
17 | Dated:
8 jTyped name and signature of defendant]
19]
20 | Dated:
21 [Typed name and signature of counsel for defendant]
22
23
24
25
26
27
28
STIPULATION AND ORDER SELECTING ADR PROCESS / ADR CERTIFICATION
GiADIRALLADRECHA FEM 2 EEV. 500




Uniied States District Court

Eaor e Morthem Disudct of Califormia

1

2
3
4
5
6
.
3
g ]
]
11
12|
13
14}
15
16
17
18
19
20
21
22
23
24
23
26

27

|

28

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

Plamtiff,
F

Defendant.

No. C

NOTICE OF NEED FOR ADR
PHONE CONFERENCE [ADR L.R. 3-5]

ADR CERTIFICATION

The parties either:

[ have not yet reached

an agreement to an ADR process, or

Ml have tentatively agreed to a settlement conference before a magistrate judge.

Accardingly, ADR L R. 3-5 requires & telephone conference with the ADR Director or

Program Counsel before the case management conference.

Last day to file Joint Case Management Statement:

Date of Initial Case Management Conference:

The foliowing counsel will participate in the ADR phone conference:

MName Puarty Representing Phone No. Fax No.

(For additional participants, please

attach a separate sheet with the above informaiion. ¥

The ADR Unit will notify you by return fux indicating, in the space below, the date and time of
your phone conference. Plaintiff’s counsel shall ininate the call using the following wumber:
{413} 522-4603. Please consult ADRL.R. 3-3 (d).

For court use only.

i

ADR Phone Conference Date: Time: AMPM
For scheduling concerns, calt 415-522-219%,
Date:
ADR Case Adminisirator
NOTICE OF NEED FOR ADR PHONE CONFERENCE / ADR CERTIFICATION

5 WADR AT LADRPCIE. FRM

Yo, 5
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SHEPPARD, MULLIN, RICHTER & HAMPTON Lip
KENT R, RAYGOR, Cal. Bar No. 117224

333 South Hope Street, 48th Floor

Los Angeles, California 90071-1448

Telephone: 213-620-1780

Facsimile: 213-620-1398

SHEPPARD, MULLIN, RICHTER & HAMPTON LLP
JONATHAN HANGARTNER, Cal. Bar No. 106268
301 West Broadway, 19th Floor

San Diego, Callfomla 02101-3598

[‘elephcme 619-338-6500

Facsimile: 619-234-3815

THE GATOR CORPORATION
L. SCOTT PRIMAK, Cal, Bar No. 152353
2000 Brid e Parkway, Suite 100
Redwood tgr CA 9&065
Telephone: 650-232-0300
Facsmule 413-828-3071
Attorneys for Plaintiff THE GATOR
CORPORATION
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
THE GATOR CORPCRATION, a CASENO.IC (3 4167 RS

California corporation,
. FIRST AMENDED COMPLAINT
Plaintiff,

V.

PC PITSTOP, LLC, a limited liability JURY TRIAL DEMANDED
company,

Defendant.

WO2SDREIHZSE 3011101 Case No. 1C 03 4167 RS First Amended Complaint
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Plaintiff The Gator Corporation (*TGC”) complains of defendant PC Pitstop,

LLC ("PC Pitstop"), and alleges as follows:

1. This action arises from the Defendant's willful misrepresentations about
TGC, TGC’s products, and TGC’s distribution of software.

JURISDICTION
2, Plaintiff TGC is a corporation duly organized and existing under the
laws of the state of Delaware, with its principal place of business in Redwood City,

California.

3. On information and belief, PC Pitstop is a limited llability company

with its principal place of business in Sioux City, lowa.

4, This action arises under the Lanham Act, 15 U.8.C. §§ 1051 et seq.,

and California law.

5, This Court has jurisdiction over this action under 28 U.S.C, ¢§ 1331
and 1338 and the Court’s supplemental jurisdiction under 28 U.8.C. § 1367.

6. Venue in this judicial district is proper under 28 U.S.C. § 1391 as

defendant is doing business in and has caused tortious Injury in this judicial district.

INTRADISTRICT ASSIGNMENT
7. Assignment to the San Jose Division is proper under Civ, L.R. 3-2(e).

WO2-SE B 1301447 ] Case Mo. IC 03 4167 RS First Amended Complaint
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BACKGROUND
TGC's Products and Services

8.  Foundedin 1998, TGCisa leading provider of online advertising

software and services.

9. TGC offers both its own software applications and third-party software
applications to consumers for free by bundling such consumer applications with an
advertising software application. In exchange for free use of the consumer sofiwars
applications, the user agrees to receive occasional branded advertisements through
TGC's GAIN® advertising network, thereby becoming or subscriber. These "pop-
up” advertisements are delivered via TGC's GAIN AdServer software, which is

installed on the subscriber's computer.

10.  TGC's own consumer software applications include a popular
application known as the TGC® eWallet®. An example of third-party software that
is available for free when bundled with the GAIN AdServer software is the popular
"DIVX" digital video editor. Versions of such consumer software applications that
are bundled with the GAIN AdServer software will be collectively referred to as
"GAIN Supported Software.”

TGC's Agreement With Its Users

1. The terms of the agreement between TGC and subseribers of GAIN
Supported Software are clearly described in a series of disclosures that the consumer
must acknowledge before installing any GAIN Supported Software. For example,
the first window that a subscriber is shown when he or she begins to download the

GAIN Supported Software version of "DIVX Pro” software explains:
2.

WI2-SDRRIHNS 1310 4471 Case No_ IC 03 4167 RS First Amended Complaint
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DivX Pro at No Cost . . How? This version of DivX Pro ™ is available
to 8’01.1 at no cost because it is supported by advertising delivered via the
TGC Advertising and Information Network(GAIN).

GAIN occasionally delivers online advertising and informational
messages selected based on Web sites you view.

To continue this installation, you must read and acct:;jpt both the privacy
statement and license agreement for GAIN presented on the following
screens.

Enjoy your DivX Pro ™ software.

12. Among these disclosures the subscriber must read and accept is TGC’s
Privacy Statement and End User License Agreement (“EULA™}. A true and correct
copy of TGC's current EULA is attached hereto as Exhibit A and incorporated

herein by this reference.

13. Under the terms of the EULA, TGC agrees to provide the subscriber
with a software product the subscriber desires at no charge or a reduced charge. In
return the subscriber agrees to install TGC's AdServer software and allow delivery
of occasional branded advertisements and promotional messages to the subscriber's
computer based on the subscriber's interests as shown by the websites he or she

view,

14, The EULA clearly informs subscribers that "the presence of any GAIN-
Supported Software on any computer is voluntary” and that the subscriber may
remove any such software and terminate his or her agresment with TGC at any time,
The EULA provides detailed instructions for removal of GAIN Supported Software,
and explains that soon after all GAIN Supported Software has been removed, the

GAIN AdServer will remove itself automatically.

WOZ-S0:8TH2\5 1301447 1 Case No, IC 03 4167 RS First Amended Complaint
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15, Asexplained in detail in the EULA, in order to target its advertising
and serve its advertising customers TGC gathers a variety of anonymous
information from its subscribers regarding their web surfing habits, responses to
advertising, computer system and software, as well as only their first name, country,

city, and five digit ZIP code.

16. However, all of this information is completely anonymous — TGC
does not obtain any persenally identifiable information such as email addresses, last
name, street address or phone numbers. TGC does not even know the identity of its

GAIN Supported Software users.

17. TGC also does not obtain any other sensitive persenal or financial
information, such as credit card numbeys, login IDs, passwords or bank account
numbers. Any such information entered into a GAIN Supported Seftware
appiication (such as the TGC® eWallet) remains on the computer upon which it was

entered, and is not sent to TGC's servers,

18. The EULA also describes in detail how TGC uses the marketing data
that it gathers,

19. TGC's agreement to provide free software to its subscribers is strictly
contingent on their agreement to install GAIN Adserver sofiware and allow the
dispiay of GAIN advertisements on their computer. In entering into the license

agreement with TGC for free use of GAIN Supported Software, users agree that:

You will not use, or encourage others to use, any robot, spider, other
automatic or non-automatic manual device or process intended to
interfere or attempt to interfere with the proper working of any TGC
Supplied Materials, or third party GAIN-Supported Software,” You
agree not to use any means to avoid the display of any GAIN Ads while

-4
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retaining the ability to use any GAIN-Supported Software other than
purchamgng a license to all GXIN SupporFelzi Software. o
20.  TGC provides extensive user support for both its own software
applications and for subscribers of all GAIN Supported Software through its web

site at www, TGC.com. This support includes both answers to frequently asked

questions, and personal email support to address specific subscriber problems or

COnNCerms.

PC Pitstop's Misrepresentations

21.  Defendant PC Pitstop offers its products through a web site at
www.pepitstop.com, which it purports to operate "in association with
CompUSA.com.”

22, Since approximately February 2003, the PC Pitstop web site has
included a page entitled "A Note From Our CEQ" that is attributed to PC Pitstop's
chairman Rob Cheng. This web page opens with a narrative description of Mr,
Cheng's recent experience of receiving a "cheesy ad for Orbitz.com discount
tickets," which he states is the result of "SPYWARE." The page then goes on to

state;

Legality - It is unclear whether spyware is legal. Several of the media
companies siuch as Disney and gzme Warner have filed suit against
TGC, one of the largest spyware companies smrinf; rightfully so, that
they are hifacking your and my eyeballs Jrom looking at their own
advertising, Indepéndent on how the courts rule, the ethics of spyware

are questionable at best.

Sneaky - So how does spyware get on your computer? Some of the
time, it happens when you install same shareware or freeware, For
example, Kazoa will install TGC if it is installed with oll the defuult
seftings. But, and this is a big BUT, the main reason is through sneaky
advertising, If you have ever seen an ad on Yahoo about your system

-5-
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clock being incorrect, it then encourages you to fix the problem by
downloading some software. Not only does it not fix your system
clock, it installs spyware."

¥ ok % %

System S_tabili? The authors and programmers of spyware are not
your typical software company. They don't have a weob site to repori
bugs and errors, and without an adequate JSeedback Ipa% they really
have no commitment to wriring TEM software. Even if they were, how
could they get you to download the bug free version of the spyware?
We believe at Pitstop that spyware could be the #1 reason for
tnstability. If your system is acting fimny, won't shut dewn properly, or
locks up mtermittently, the root cause could well be spyware,

Privacy - Dagnabbit, they're spying on me and I don't like it. T don't
need BIG BROTHER te ing me what ads that I need to see. Thank you
very much,

(Emphasis added). A true and correct copy of the web page entitled "A Note From

Our CEQ" is attached hereto as Exhibit B.

23, The PC Pitstop web site also includes a group of web pages that are
collectively identified as the "Spyware Information Center." Each page in this

group prominently displays the title "Spyware Information Center” at the top of the

page.

Spyware Information Center Prior to September 5, 2003

24, The content of some of the pages that make up the "Spyware
Information Center” was slightly modified on September 5, 2003. True and correct
copies of many of the pages making up the "Spyware Information Center" prior to

September 5, 2003 are attached hereto as Exhibit C.

WOZ-SILEHIS L300 4471 Case Mo, [C 03 4167 RS First Amended Complaint




25.  Prior to September 5, the home page for PC Pitstop's Spyware
Information Center began with a discussion entitled "The Growing Spyware

Problem." According to this page:

Our spyware statistics indicate that more than 20% of PC's have some
sort of spyware active in memory, stealing CPU cycles, using up
System resources, delivering unwanted advertising, and often creating
system instability. Worse yet, spyware can threaten YOUur privacy.

26.  The linked term "spyware statistics” in this statement takes the user

directly to a series of charts and a table entitled "Common SpyWare Attach Rates."
Five of the entries under "SpyWare Name" in this table are identified as "TGC" and
refer to executable files that are part of the GAIN system.

27.  The Spyware Information Center home page then stated that among
"spyware companies” plaintiff "TGC is the biggest of the breed, and they are

thriving."

28.  The Spyware Information Center home page goes on to state that
"Everyone knows that a virus is bad MEeWSs, spyware can be just as bad” and that PC

Pitstop has "created this site to educate both users and advertisers about spyware.”

29.  The Spyware Information Center home page next asks the rhetorical
question: "How can you protect your PC and help eliminate the spyware threat?"
By way of answer, it then refers readers to a variety of linked pages. The

descriptions for these linked pages tell readers to:

WO2-50:BIH2G130 1447 1 Case No. 1€ 03 4167 RS First Amended Complaint




Learn how spyware affects your PC--and your privacy. It's not a pretty
picture; spyware can mess Up your computer and COMpromise your personal
information,

Find out how spyware sneaks onto your system, If this software is so good,
why do they hide so many of its features in the fine print?

Scan for spyware using our quick test. It will quickly detect the most common
spyware,

Tell advertisers you don't like spyware ads. Contact the companies that use
TGC, the biggest player in the spyware field.

30, The first linked page of the Spyware Information Center began with a

discussion entitled "What is spyware?" It stated that:

Over the past few years, a new class of software has emerged that's up
to no good. It goes by many names: spyware, foistware, malware

eulaware, or even crapware. For simplicity we'll just call them ail
spyware. Here are some of the "features” you gef from spyware:

Deceptive functionality, Spyware often uses a classic "trojan horse”

tactic—-like a virus. It offers'to synchronize your PC's clock or keep

gack of forms, but it is also doing other hidden things while you
TOWSE.

Home page hijacking. Did you ever find that your home page was
changed, or discover new sites in Favorites that you didn't add? It
might be spyware.

Loss of C]larivacy. Some Spyware keep})ls track of the web sites you visit
and sends that information back to the spyware vendor. Do you want to
tell everyone?

More advertising. Did yvou install a popup stopper but you are still
getting popups? The ads you are getting may not be from the web site
you are on, but from spyware.

Stolen advertising. Instead of showing the ads that should apgear on a
web site, some spyware substitutes its own ads which can rob a web
site of revenue.

|
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Broken web sites, Spyware sometimes changes the actual content on a
web page, and in the process it "breaks" the page. The page may not
look correct, or you may get Javascript errors,

Reduced performance. %plyware uses up jsgfstem resources, CPU time,
nllemory, disk space, and Internet bandwidth, making your system
slower.

System Instability. Most spyware isn't very well tested or debugged,
and there is no way to report bugs or obtain tech Ssupport. The result can
be system crashes, hangs, or other strange behavior.

Security risks. Some spyware has a built-in update feature that lets the
spyware maker downioad and instali new code to your system without
your knowledge or approval.
The "What is Spyware?" page then directs users to check their computer for "the
most common types of spyware" using PC Pitstop's "online spyware scan.” This

scan identifies TGC's products as spyware,

31.  The next link from the Spyware Information Center catalogs a list of
"Dirty Spyware Tricks" that "Spyware uses to worm its way onto your system and

stay there." Among these, it states:

2) Use confusion to get permission. The license agreements don't just
come out and say "we're going to collect information about you and
strew up your browsing" since that wouldn't get them a lot 6f _
customers. Instead, the licenses are full of confusing and deceptive
prose. For example, the TGC Terms and Conditions (which you are
supposed to read and understand before you click "I Agree"y are 14
pages and more than 6,000 words long, not even incly ing the several
additional documents they link to there!

32.  The Spyware Information Center also includes links to two pages
specifically devoted to TGC and its products under the heading "Spyware

Resources." One of these links is entitled "TGC Boycott List" and the other is
entitled "The TGC Quiz."
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33.  The linked page "TGC Boycott List" stated, among other things, that
"Our research shows that TGC is the most common type of spyware, promoted
heavily by the company and installed on tens of millions of systems." This page
also urged readers to send a letter companies on a list of companies alleged to use
TGC advertisements, and provided a sample letter. The sample letter itself opened

as follows:

This letter is to inform your company that some of its online

+

advertising are being délivered by GAIN (TGC Advertising Network),
a comimon form of spyware. Sﬁlware (also called adware), instalis
1iself, most often without user knowledge, and delivers advertising
based on the user's browsing habits. These applications often
negatively impact system performance and reiltability,

By advertising with TGC or TGC's marketing partner, Overture, your

company 1s contributing to the spread of spyware, as well as slower and

less reliable PC's. PC itstop has begun a campaign to make

vertisers aware of the negative aspects of using spyware for web

advertising. For more information about spyware and its effecis on a

user's PC and privacy, please see the PC Pitstop site:

http://www.pcpitsop.com/spycheck/.

34, Yetanother link from the Spyware Information Center's home page,
entitled "Advertiser Info,” opens with the topic "Advertisers: TGCed Through the
Back Door." This page alleges that "many companies may unwittingly be

advertising on TGC."

35.  When a user clicks on the link to a "Quick Spyware Scan” from the
Spyware Information Center's home page, PC Pitstop installs its "PC Pitstop Utility"
software ento the user's personal computer. When the PC Pitstop "Spyware Scan” is
performed on a computer with TGC's GATN Adserver software installed, it returns

the following results:

-10-
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Spyware Found! Our analysis identified the following software running
on this PC that is believed to have harmful or undesirable effects. We
recommend that you remove it immediately.

File Name Description
TGC.EXE TGC spyware
Cmesys.cxe TGC spyware
DateManager. exe TGC adware
gmiexe TGC adware
PrecisionTime.exe TGC

Note that our scan may not find all spyware, adware or other malicious
software. In rare cases our scan ma aﬁg identify non-spyware because
it has the same name as spyware. If this happens, please thvus know in
our Spyware Forum.

For easy removal and complete protection against these programs we
recommend Pest Patrol,

Spyware Information Center Current Statements

36.  On September 3, 2003, TGC's counsel sent a letter to PC Pitstop
demanding that it remove all false and misleading statements regarding TGC and its

products by Friday, September 5, 2003,

37.  On September 5, 2003, PC Pitstop's Chairman Mr. Cheng wrote to
TGC's counsel indicating that certajn changes had been made to the PC Pitstop web
site in response to TGC's September 3, 2003 Jetter and subsequent communications.
A true and correct copy of the relevant pages of the PC Pitstop web site after
September 3, 2003, is attached hereto as Exhibit D.

-11-
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38. The only changes apparent on the Spyware Information Center home
page are: (1} the removal of one sentence that previously stated: "TGC is the
biggest of the breed, and they are thriving;" and (2) the addition of the words "and
adware" after the term "spyware” in two of the more than thirty (30) instances that
the word "spyware" appears on this page. Other references to TGC, including the
reference to "TGC, the bigeest player in the spyware field,” remained unchanged,

39.  The opening paragraph of the "What is Spyware" page was changed to
add the word "adware" to a list of synonyms for "spyware," and add a sentence at

the end. It now reads:

Over the past few years, a new class of sofiware hag emerged that's up
to no good. It goes by many names: splgwarg, adware, foistware,
malware, eulaware, or even crapware. For stmplicity we'll just call
them all sgyware. Here are some of the "features” you get from ,
spyware. Some s%yware may only use one or two of these tactics, while
others do quite a bit more
The remainder of this page was unchanged, and it still refers users to PC Pitstop's
"online spyware scan” to identify "spyware" on thejr systems, This scan identifies

TGC products as "spyware."”

40.  On the "Spyware Dirty Tricks" page, PC Pitstop has added the
statement that "(Not all spyware uses eVery technique.)" to its introductory
paragraph, and in its description of the licenses used by spyware companies, it

changed the words "confusing and deceptive” to "vapue and confusing."

41,  The linked page "TGC Boycott List" was modified 1o, amnong other
things, remove the statement that "Our research shows that TGC is the most
common type of spyware, promoted heavily by the company and installed on tens of

millions of systems,” This page, however, stil! urges readers to send 2 letier
“12.
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companies on a list of companies alleged to use TGC advertisements. The page

containing the current sample letter provides as follows:

TGC Awareness Letter

PC Pitstop encourages anyone and evglt?lfone to send a letter to any or
all of the companies doing business witn TGC. Before you start your
campaigh, please remember the foliowing points;

Be courteous. Remember, we are enlisting these companies to help in
battling spyware.

Be educational. Man¥ of these companies are unaware that they are
oing business with TGC. And the ones that are, could be potentially
unaware of the negative impacts of spyware.

Be concise. These are busy people. Concise and to the point will get
you noticed.

Here is an example letter that we believe covers the most crucial points,
and gives them a call to action.

Dear Company,

This letter is to inform your company that some of'its online .
advertising is being delivered by GAIN (TGC Advertising Information
Network), a form of adware, These agplmatmns often negatively
Impact system performance and reliability.

By advertising with TGC or TGC's marketing partner, Overture, your
company 1s contributing to the spread of adware, as well as slower and
less reliable PC's. PC Pitstop has begun a campaign to make advertisers
aware of the negative aspects of u51n% adware for web advertising. For
more information, please see the PC Pitstop site:

http://www.pepitstop.com/spycheck/.

Forbes has reported that last year, TGC was a $100M co;ngan*_. If your

company 1s not doing business directly with TGC, it is highly Tikely

that one of your online marketing partners is doing so on your behalf.

We encourage you to learn more about what advertisers can do to stop
read of spyware:

the s
h_ttp:ﬁ’www.pcmsmp.comfspvcheckfadvertiscrs.asp.
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FIRST CLAIM FOR RELIEF
alse Advertisin
[Lanham Act § 43(a), 15 US.C. § 1125(2)(1(B)]
42, TGC realleges and incorporates by reference the allegations of

paragraphs 1 through 41 inclusive, as though fully set forth herein,

43.  Defendant’s explicit and implicit representations, including without
limitation that TGC’s products: (1) are “spywars,” (2} have been surreptitiously
installed on users’ computers without their permission or authorization, (3) are a
threat to consumer privacy; {4) cause system unreliability due to their poor quality;
and (5) display advertisements without the knowledge or consent of the advertiser,
constitute willful, false and misleading descriptions and representations of fact
which misrepresent the nature, characteristics and qualities of TGC's goods,
services, or commercial activities in commercial advertising or promotion in

violation of Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a).

44.  Defendant’s false and misleading statements are material and have
caused, and are likely to continue to cause, competitive injury to a commercial

interest,

45.  Defendant's false and misleading statements were published in

interstate commerce,

46, Defendant’s conduct has caused damage to TGC in an amount to be
proven at trial, and as a result of defendant’s willfulness TGC is entitled to an award

of three times its actual damages and defendant’s profit, and its attorneys’ fees.

47. TGC’s remedy at law is not adequate and TGC is entitled to injunctive

relief, as well as other available remedies.
-14-
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SECOND CLAIM FOR RELIEF
nfair Business Practices
(Cal. Bus. & Prof. Code § 17200)
48.  TGC realleges and incorporates by reference the allegations of

paragraphs 1 through 47, inclusive, as though fully set forth herein.

49, As described above, Defendant has engaged in unlawful and unfair
business practices and has conducted untrug, unfair, deceptive and misleading
advertising which has injured and threatens to continue to injure TGC in its business
and property. Defendant’s conduct constitutes unfair business practices under

California Business and Professions Code §§ 17200 et seq.

50.  Pursuant to California Business and Professions Code §§ 17202 and
17203, TGC is entitled to injunctive relief,

THIRD CLAIM FOR RELIEF
Trade Libei

51, TGC realleges and incorporates by reference the allegations of

paragraphs 1 through 50, inclusive, as though fully set forth herein.

52.  Defendant has published false factual statements on its web site
concerning the quality of TGC's services and products, including but not limited to:
(1) TGC is a "spyware company™; (2) TGC"s products are "spyware," (3) TGC's
products are of poor quality and cause system instability on user's personal
computers; (4) TGC has been sued by "Disney and Time Warner" as a result of its
questionable legality; and (5) TGC's products "spy" on users and viclate their

privacy.
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33. Defendants false statements were made with actual malice and were

intended to cause TGC financial harm,

34.  As aresult of defendant’s acts as alleged above, TGC has incurred

specific pecuniary damages in an amount to be proven at trial.

55.  Defendant’s acts as alleged above, if not enjoined, will continue.

TGC’s remedy at law is not adequate and TGC is entitled to injunctive relief.

FOURTH CLAIM FOR RELIEF
Defamation

36,  TGC realleges and incorporates by reference the allegations of
paragraphs 1 through 55, inclusive, as though fuily set forth herein.

57.  Defendant has published false factual statements about TGC on its web
site, including but not limited to: (1) TGC is a "spyware company"; (2) TGC makes
products that are of poor quality; (3) TGC deceives the public and snesaks its
products onto user's computers; (4) TGC does not provide support for users of its

software; and (5) TGC violates its user's privacy.

58, Defendants false statements about TGC were made with actual malice

and were intended to cause TGC harm.

59, Asaresult of defendant’s acts as alleged above, TGC has incurred
damages to its reputation, as well as monetary damages in an amount to he proven at

trial.

-16-
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60.  Defendant’s acts as alleged above, if not enjoined, will continue.

TGC’s remedy at law is not adequate and TGC is entitled to injunctive relief.

FIFTH CLAIM FOR RELIEF
Interference with Contract

61.  TGC realleges and incorporates by reference the allegations of

paragraphs 1 through 60, inclusive, as though fully set forth herein.

62. At all material times, Defendant has been aware that TGC has a
contractual relationship with subscribers of GAIN Supported Software in

accordance with the terms of EULA.

63. By its actions described above, including but not limited to its unfair
business practices, false advertising, defamation and trade libel, Defendant has
intended to interfere with and has interfered with TGC's valid contractual
relationships with subscribers of GAIN Supported Software. Absent such
interference these contractual relationships would have continued to have been

performed.

64. 'As a proximate result of Defendant’s tortious conduct, TGC has

suffered significant damages in an amount te be proven at trial.

-17-
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SIXTH CLAIM FOR RELIEF
Interference with Prospective Economic Advantage
05, TGC realleges and incorporates by reference the allegations of

paragraphs 1 through 64, inclusive, as though fully set forth herein.

66. TGC generates advertising and promotional revenue by offering
advertisers the ability to target their advertisements to subscribers of GAIN
Supported Sottware based upon specific information about those subscribers’
interests, which information is provided via TGC's GAIN AdServer software. This
revenue allows TGC to pay its distribution partners, who can then offer their

software to end-users free of charge.

67.  Atall material times, defendant has been aware that prospective
advertisers are attracted to TGC because of its ability to provide targeting
information, and that prospective distribution partners are attracted to TGC because
of the revenue provided as a result of the advertising revenue generated by the
GAIN AdServer software.

68, By its actions described above, including but not limited to its unfair
business practices, false advertising, defamation and trade libel, Defendant has
intended to interfere with and has interfered wrongfully with TGC’s business
relationships and prospective business relationships with its customers and

distributors.

69.  Defendant’s actions have directly and proximately caused damage to
TGC’s prospective economic advantage in that subscribers who would have
installed GAIN Supported Software have instead avoided GAIN Supported

Software or have removed previously instalied GAIN Supported Software based on
-18-
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Defendant's tortious conduct. Similarly, software developers who would have
agreed to distribute GAIN Supported Software have not done so as a result of

Defendant's tortious conduet.

70.  As a proximate result of Defendant’s conduct, TGC has suffered

significant damages in an amount to be proven at irial.

71, Defendant threatens to continue to disrupt TGC’s prospective economic
relations in this way, causing further irreparable injury, for which only injunctive

relief would provide an adequate remedy

PRAYER FOR RELIEF
WHEREFORE, plaintiff prays:

I. That this Court grant injunctive relief enjoining defendant and all others in

privity with or acting in concert with Defendant from:

{a) making false or misleading statements about TGC and/or its products;

(b} mischaracterizing or disparaging TGC and/or its products;

(c} inducing subscribers of GAIN Supported Software to remove such

software based on false or misleading information about TGC or its products;

2. That this Court grant an award of actual damages and an award of three times
the amount of actual damages, in an amount to be proven at trial and not less

than $500,000.00;

-10-
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3. That this Court award plaintiff the costs of this action and reascnabie

attorney’s fees and expenses;

4. That this Court grant such other and further relief as it should deem just.

DATED: September i1, 2003

By

SHEPPARD, M , TER & HAMPTON L1.p

}IﬁN\A’ﬁ-LAN BANGARTNER

Attorneys for Plaintiff THE TGC
CORPORATION

Pursuant to Civil L.R. 3-16, the undersigned certifies that as of this date, other than

the named parties, there is no such interest to report.

DATED: September 11, 2003

SHEPPARD, MULLIM;

By

& HAMPTON LLP

/;GNAT‘E&{N HANGARTNER
Attorneys for Plaintiff THE TGC

CORPORATION
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PC Pitstop Spyware Center Page t of 2

PCAits

In Assoclation With

Septamber 2, 2003

Tu Recommended
70 improve your PC Performance, click Start
11, Automatic TuneUp Bl More Info

Spyware Information Center

Test My PC
Horme Page
Full Tests Gator Awareness Letter —
Spyware Info
AntiVirus PC Pitstop encourages anyone and Spyware
Disk Health eweryone 1o send a latter to any or all Resources
é"::;c“ifcga‘;;“m‘-"” of the companies doing business with Spyware Home
TechExpress Gator. Before you start your campalkgn, What |5
XP Readinass Test please remember the following polnts: Spyware?
Tech Support » Be courteous, Remember, we ?Irty Sovware :'- F'_C P;H
Free Online Help are enlisting these companies to ar'ﬂgsﬁ ' ady
Live Support GE§ hefp in battling spywara, F{:%:.}mwwam
Frequent Questions * Be educational. Many of these gt o
Mechanlcs Lesson companies are unaware that Eﬁjﬁm Becont
PC Pitstop Forums they are doing business with sﬁﬂmfﬁmnﬂ .
Forums Home Gator. And the cnes that are, b To iiﬁpr
User £o User Help could be potentially unaware of Gator Quiz : oC Par
I Can't Test the negative Impacts of Spyware, N i _
) Advertiser Infip D olick
ﬁ:mfgt";ﬁ*mm“ » Be concise. These are busy i :
Peaple. Concise and to the polnt Scan e —
g:gs::ﬂ;g:cipywam will get you noticed, o2 ' £20 T
About PC Pitstep Here ls an example letter that we believe covers the most cruclal i:-_é
ggj:;"mh““'ng'-" points, and glves them a call to action, T
Sehing the Wheel
Suppart Us =Datax>
Privacy Palicy
Testimanlals Cear Company,
Fitstap Store This letter is to inform ¥Your comjiany that some of
its online advertising are being deliverad by GAIN
(Gater Advertising Network),a common form of _
spyware. Spyware {also called adware), [nstalis
tself, most often without usar knowledoe, and
delivers advertising based on the user's browsing
kablts. These applications often negatively impact
Ssystem performance and reliability.
By advertfsing with Gator ar Gator's marketing
parther, Overture, your company is contributing to
the spread of spyware, as well as slower and less
. reliabia PC's. PC Pitstop has bagur a campaign to
make advertisers aware of the hegative aspects of
using spyware for web advertising, For more
information about spyware and its effects on a user's
P and privacy, please see the pC Fitstop site:
hnp:ﬁwww.pcpitsmp,comfspycheckﬂetter.asp 9/2/2003
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PC Pitstop Spyware Center Page 2 of 2

Forbes has reported that last year, Gator was a
$100M company, If your company is not doing
business directly with Gator, it is highy likely that
¢ne of your onling marketing partners is doing so0 on
your behalf, we enLourage you to learn more sboyt
what advertisers can do 1o stop the spread of
spyware:
ﬂ_trﬂ_:ﬂwm&mcﬂ&mmm_mi&mﬁﬂguﬁ_dyﬂﬂimm-

Sincerely,
{PC Pitstop user)

Home | Our Leaal Sty | Privacy Pollcy | Press

Behind the wWheal | Testimonials I Unktabts | Support P Pitstop | Print/Emai This Page

http:/ferww.popitstop.com/spycheck/letter.asp /212003
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La Jota United Methodlst Church
8063 La Jotta Roulevard
La Jodta, CA 82037

November {G, 1999

Mr. John B. Crayton,
Property Agent

City of San Diggo

Real Estate Assets

1204 Third Avenuc

Suite 1700, MS 51A

San Diego, CA 92101-9005

Diear John,

Thark you for yaur letter of September 23, 1999, to Rev. Ritter, acknowledging receipt of
the appraisal for the property involved in the proposed land exchange. We have just
completed our stewardship campaign for the support of our operating budget for 1999

and the Administrative Board is anxious to get started on some architectural renderings of
proposed improvements to these properties in suppart of a Capital Funds campaign which
we would Tike to condisct in the Spring.  Our church calendar is such that if we can'l get
started this Spring we would have to wait until the Spring of 2001. These improvements
will be a grreat asset to the area and the community and we are anxious 10 get started as
soon a possible.

Anything you and your staff can do to move the process along would be greatly
appreciated, Tf there ig anything more we need to do please let us know,

Thank you very much.

Sincerely,
e N
{ o AW T
Tom Lester,

Co-chair, Facilities Planning Committee

[ Rev. Ritter
Bill Steen
Gene Blickenstaff





